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PEEFACE. 



The present volume completes the series of ** Lead- 
ing Cases SimplilSed." In my. first volame (Common 
Law Cases) I stated my object to be to present the lead- 
ing cases of the Common Law in a brief and semi- 
hamorous form . The favor with which my attempt was 
received induced me, in a second volume, to treat in the 
same way the leading cases in Equity and Constitutional 
Law. And in this third volume, both the student and the 
practitioner will be able, I think, to find all the leading 
cases and all the principles of the criminal law, as admin- 
istered at common law and to some extent as altered 
by statute. 

To those (and I include the lay reader here) who are 
asking why it is that the punishment of crime through- 
out the United States has become so slow and so uncer- 
tain, I submit ^' My Assize Sermon to the Judges of 
Appeal '' as containing an answer to this growing 

inquiry. 

J. D. L. 

St. Louis, Junb 1884. 
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CRIMINAL CASES SIMPLIFIED. 



CHAPTER I. 



THE CAPACITY TO COMMIT CRIME. 



LIABILITY OF IJSTFANTS. 



BEX T. YORK. 

[FoBt. 70; 1 Lead. Cr. Cas. 11.] 

William York, a boy ten years of age, was charged 
with the murder of a little girl five years old. The 
children were orphans supported by the parish. The 
man of the house where they lived left them in bed 
when he went to work in the morning ; on his return 
in the evening the girl was missing. Being asked 
where she was, the boy said that she had dressed her- 
self and gone out. Fearing that she had fallen into a 
stream near by, a strict search was made and her dead 
body terribly mutilated found in a dung heap. The 

' (1) 
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boy at first denied everything, but afterwards con- 
fessed that he had killed her and hid her body ; that 
the devil put him up to it. 

The question arose whether so young a boy could be 
punished, and the court determined that he could, 
*• there being so many circumstances in the case which 
are undoubtedly tokens of what is called a mischievous 
discretion." 

An infant under seven years of age cannot commit a crime. The 
law presumes that he has not sufficient mental capacity for such a pur- 
pose, and although this may in some instances work an absurdity — 
for there may be some children more precocious at seven than 
others at eight years of age — yet, for the sake of convenience, 
the law refuses to try persons under the age of seven years, for 
any acts they may commit. And between the ages of seven and four- 
teen, the law still presumes the infant to lack discretion enough to 
know he is committing a crime. But here there is this difference, 
that the law may be shown to be mistaken. In the case of an infant 
under seven, a court will not listen to any evidence that he was 
capable ; in the case of an infant over seven, but under fourteen, a 
court will hear proof on the subject, and, if it appears that the in- 
fant understood he was doing wrong, a coart will punish him. 
Many instances of convictions of this kind are to be found in the 
books — capital convictions too, some of them. A boy named Dean, 

\ I not quite nine years old, was hanged for arson in England in 1629. 
He was probably the youngest criminal that ever ' came into 
Jack Ketch's way. A ten year old boy called Spigund was hanged, 
and a thirteen year old girl, Alice de Waldborough, burned for mur- 
der. William York was not hanged ; the King being in need of 
sailors about that time, allowed him to make himself a target for 
French marines. James Guild was probably the youngest criminal 
ever executed in the United States. He was hanged in New Jersey 

• in 1 828, for a murder committed when he was twelve years and a half 
' old. State v. Guild, 5 Halst. 163; 18 Am. Dec. 404. 

After attaining the age of fourteen, a person is not exempt from 
criminal responsibility on account of being of tender years. In the 
civil law it is different ; there, in order to contract, a man must have 
attained his majority, i.e., the age of twenty-one years. 
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In England there is one crime where the irrebatable presump- 
tion of incapacity continues up to fourteen years of age — that crime 
is rape. Reg. v. Eldershaw, 3 C. & F. 896; Reg. v. Phillips, 8 C. & 
P. 786. But in the United States, this stands in the same category 
as all other crimes — if the infant Is shown to have arrived at the 
age of puberty he may be convicted. Williams v. State, 14 Ohio, 
222; 45 Am Dec. 586. 
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LIABILITY OF MARRIED WOMEN. 



COMMONWEAIiTH t. NEAL. 

[10 Mftss. 152; 6 Am. Dec. 105.] 

They seem to have been a bad pair, this John and 
Elizabeth Neal who were indicted for assault and bat- 
tery at Boston, Massachusetts, in the year of grace 
1813. John was sent to prison, but Elizabeth escaped. 
It being proved that her husband was with her at the 
time, the law presumed that she had committed the 
crime at his command and under his coercion. 

Although as we have seen (1 Lead. Cas. Simp., p. 45; 2 Id, 78) a 
married woman was not at common law at liberty to make contracts 
which woold bind her, — she was always treated like a man when she 
engaged in a criminal act. Commonwealth v, Neal is the principal 
American case recognizing an old exception, viz. : The commission 
ot a crime by a wife in h^r hnsband's presence. In one of the black 
letter books, wherein are recorded the judgments of the sages of the 
law, an account is given of a question propounded by the judges in 
the reign of the Merry Monarch : <' If a man and wife go both together 
to commit a burglary, and both of them break a house in the night, 
and enter and steal goods, what offence is this in the wife? and 
agreed by all that it was no felony in the wife, for the wife being 
together with the husband in the act, the law supposeth the wife 
doth it by coercion of the husband.'* Kelyng, 81. Notwithstanding 
that at the present day and in this country, the word << obey " in the 
marriage service is hardly construed as strictly as it was by our 
great grandmothers, the/ema covert^ as the law calls the wife, is still 
protected by this old rule. 

If her criminal act took place away from the husband's presence 
■he is of course liable for it. Even his commands, when he is not 
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present, will not excuse her. Com. v. Butler, 1 Allen, 4. But it is to 
be noticed that the word *^ presence " in this connection has a 
somewhat technical meaning. U the husband is near enough for 
her to act under his immediate influence or control, though he is 
not in the same room, he is <* present " in the eye of the law. 
Sarah Connolly went through the streets of Durham one day from 
house to house passing counterfeit coin. Connolly accompanied 
her to the door, every time, but did not go in when she did, prefer- 
ring to wait on the steps for her. The judges thought that Con- 
nolly was sufficiently present to satisfy the law and Sarah was 
acquitted. 2 Lewin, 229. 

But there may be cases where, though the husband is present, 
it would be so ridiculous to presume that there had been any 
coercion of the wife that the law will not indulge in such absurdity. 
One of these cases is where the wife takes such an active and leading 
part in the matter that it is clear that it was she and not the hus- 
band who was << running" it and that if any one was bulldozed it 
was the husband. City CouncU v. Van Boven, 2 McCord, 465. 
Henry and Elizabeth Pollard were tried for setting fire to a house. 
Elizabeth was Henry's wife, and he was present in the room. But 
it being shown that he was a cripple and in bed at the time, the 
woman was convipted. Beg. v. Pollard, 8 C. & P. 55, note. 

And man and wife are often regarded by the law as '< one.*' As it 
takes two or more to conspire they cannot alone be indicted for a 
conspiracy. People v, Mather, 4 Wend. 229. And for the same 
reason a wife cannot be convicted of stealing her husband's goods 
or burning his house. But they are two when it comes to per- 
sonal violence; it is not <* suicide," for instance, for a wife to kill 
her husband or tfice veraa, though I remember that this proposition 
was once gravely argued by a very eminent counsel in his day. So 
while it is a very serious offense to afford any assistance to a crim- 
inal so as to prevent his apprehension — by hiding him or giving 
him money to make his escape; yet a wife's duty is to do just this 
thing and she cannot be found guilty of harboring her husband or 
concealing any crime he may commit. Beg. v. Good, 1 C. & K. 185. 
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LIABILITY OF INSANE PERSONS. 



M'NAGHTEN'S CASE. 

[10 CI. & F. 200; Laws. Insan. 160.] 

On the 20th of January, Daniel McNaghten shot 
Edward Drummond dead with a pistol. Tried for the 
murder at the London Criminal Court, McNaghten was 
acquitted on the ground that at the time he committed 
the act he was insane. 

The verdict of the jury created a sensation in En- 
gland and aroused so much discussion pro and con that 
Parliament concluded to ask the opinion of the judges 
as to what the law really was, and the following three 
questions were submitted to them : — 

1. What is the law respecting alleged crimes com- 
mitted by persons afflicted with insane delusion in 
respect of one or more particular subjects or persons ; 
as, for instance, where, at the time of the commission 
of the alleged crime, the accused knew he was acting 
contrary to law, but did the act complained of with a 
view, under the influence of insane delusion, of re- 
dressing or revenging some supposed grievance or in- 
jury, or of producing some supposed public benefit? 

3. If a person under an insane delusion as to existing 
facts commits an offense in consequence thereof, is he 
thereby excused ? 
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3. Can a medical man conversant with the disease of 
insanity y who never saw the prisoner previously to the 
trial, but who was present during the whole trial and 
the examination of all the witnesses, be asked his 
opinion as to the state of the prisoner's mind at the 
time of the commission of the alleged crime , or his 
opinion whether the prisoner was conscious, at the 
time of doing the act, that he was acting contrary to 
law, or whether he was laboring under any," and what, 
delusion at the time. 

To these questions the judges gave the following 
answers : — 

In answer to the first question they said: *' He is 
nevertheless punishable according to the nature of the 
crime committed if he knew at the time of committing 
such crime that he was acting contrary to law." 

In answer to the second question they said: *' He 
must be considered in the same situation as to respon- 
sibility as if the facts with respect to which the delu- 
sion exists were real. For example, if, under the 
influence of his delusion, he supposes another man to 
be in the act of attempting to take away his life, and 
he kills that man, as he supposes, in self-defense, he 
would be exempt from punishment. If his delusion 
was that the deceased had inflicted a serious injury to 
his character and fortune, and he killed him in revenge 
for such supposed injury, he would be liable to pun- 
ishment." 

In answer to the third question they said: ** Yes." 
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COMM0NWEAX.TH T. ROGERS. 

[7 Mete. 500; Laws. Insan. 158.] 

On the 15th day of June, 1843, Rogers, who waa 
then a convict in the State prison at Charlestown, Mass. , 
killed the warden by stabbing him with a shoe knife. 
The prisoner admitted the killing, but pleaded that he 
was insane at the time. The homicide took place on 
Thursday. Commencing on Monday night previous, 
and continuing with increasing aggravation up to 
some period subsequent to the warden's death, the 
prisoner was laboring under some powerful hallucina- 
tion ; he was at times in great distress and apprehension ; 
he declared he heard the voices of his fellow-prisoners 
confined in distant parts of the prison, and also some 
of the officers, speaking to him and threatening him 
with danger, telling him that poisonous substances 
were mingled in his food; that a fatal or dangerous 
game was playing upon him, which he could not long 
survive ; that the warden was going to take him up to 
the old prison, shut him up, and keep him there till he 
was carried out feet first ; that he expressed his fears 
and apprehensions at various times to different per* 
sons, during the three days prior to the homicide, and 
particularly and frequently stated that the warden was 
going to shut him up, and that if he did he should 
not live three days ; he should be carried out feet 
first; and other statements of a like kind. His pre- 
dominant fear seemed to be that he was to be shut up 
by the warden, and the consequence would be that he 
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should suffer instant death. On the afternoon of the 
homicide the prisoner saw the warden entering the shop 
where he was at work, and under the influence of his 
delusion, which then appeared to be at its crisis, and 
in full possession of his mind, he probably imagined 
the time had come for his imprisonment in the old 
prison, and his consequent death ; impelled by a fear of 
impending danger, he rushed upon the object of his 
fear, and averted his own death, as he supposed, by 
taking the life of the warden. Several medical gentle- 
men and superintendents of insane asylums.-some of 
whom had and others had not, make a personal exam- 
ination of the prisoner, testified that in their opinion 
he was unquestionably insane. 

Chief Justice Shaw laid down the law in these words 
(the gist of his remarks is in italics) : ^* In order to 
constitute a crime, a person must have intelligence and 
capacity enough to have a criminal intent and purpose ; 
and if his reason and mental powers are either so defi- 
cient that he has no will, no conscience, or controlling 
mental power, or if through the overwhelming violence 
of mental disease, his intellectual power is for the time 
obliterated, he is not a responsible moral agent, and is 
not punishable for criminal acts. But there are ex- 
tremes easily distinguished, and not to be mistaken. 
The difficulty lies between these extremes, in the cases 
of partial insanity, where the mind may be clouded 
and weakened, but not incapable of remembering, rea- 
soning, and judging, or so pervaded by insane delusion, 
as to act under false impressions and influences. In 
these cases, the rule of law, as we understand it, is 
this : A man is not to be excused from responsibility, 
if he hds capacity and reason sufficient to enable him 
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to distinguish between right and wrong ^ as to the par- 
ticular act he is then doing; a knowledge and con- 
sciousness that the act he is doing is wrong and crimi- 
nal, and will subject him to punishment. In order to 
be responsible, he must have sufficient power of mem-^ 
ory to recollect the relation in which he stands to others, 
and in which others stand to him ; that the act he is 
doing is contrary to the plain dictates of justice and 
right, injurious to others, and a violation of the dic- 
tates of duty. On the contrary, although he may be 
laboring under partial insanity, if he stills understands 
the nature and character of his act, and its conse- 
quences ; if he has a knowledge that it is wrong and 
criminal, and a mental power sufficient to apply that 
knowledge to his own case, and to know that, if he 
does the act, he will do wrong and receive punishment; 
such partial insanity is not sufficient to exempt him 
from responsibility for criminal acts. If then it is 
proved to the satisfaction of the jury ^ that the mind of 
the accused was in a diseased and unsound state ; the 
question will be whether the disease existed to so high 
a degree, that for the time being it overwhelmed the 
reason, conscience, and judgment, and whether the 
prisoner, in committing the homicide^ acted from an 
irresistible and uncontrollable impulse. If so, then 
the act was not the act of a voluntary agent, but the 
involuntary act of the body, without the concurrence 
of a mind directing it." 

The prisoner was acquitted on the ground of in- 
sanity. 

The common law refuses to punish an insane man for acts com- 
mitted by him while in that condition. It is often argued that as 
the Object of punishment of criminals is to protect society, mad- 
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men who commit crime should be treated like mad dogs; bnt the 
law is otherwise. It being, then, only necessary for a criminal to 
prove himself insane, in order to go free, the defense of insanity 
has become a favorite one when all other defenses and excuses have 
been found wanting. And it has been a difficult question for the 
^^urts to decide. " We are not physicians,*' exclaim the judges, 
"nor can we look Into the person's brain, and this being so we 
must have a legal test of insanity." And what that test should be 
has bothered the courts not a little. Lord Hale who tried some o^ 
the first cases in which the ** insanity plea '* was set up, thought that 
if the prisoner had as much sense as an ordinary fourteen-year- 
old child he was a fit subject for punishment. This was called the 
" child test " and was foUowed by a good many judges, until about 
1724, when Chief Justice Tracy introduced a new test. " The man 
who is to escape punishment for his crimes,'' said Chief Justice 
Tracy, ** must be a man that is totally deprived of his understand- 
ing and memory and doth not know what he is doing no more than 
an infant, than a brute, or a wild beast." Arnold's Case, 16 How. St. 
Tr. 764. This was called the "wild beast test;" but it did not 
become very popular; it Is easily seen that such a test would ex- 
cuse very few criminals, and there were sentimentalists on the 
bench as well as in the kitchens. Finally, in 1840, a looney pot boy 
named Oxford tried to kill the Queen as she was taking a drive one 
summer afternoon. Lord Denman, in charging the jury, told them 
that the question was whether the prisoner knew the right and 
wrong of the act he was committing; if he did he was responsible ; 
if he did not he was not responsible. R. r. Oxford, 9 C. & F. 525. 
This is called the " right and wrong test,'* and is the law of En- 
gland (see M'Naghten's Case, supra) and of this country (see Com. 
V, Rogers, supra) at the present time. 

In Illinois, Indiana, and New Hampshire, the courts say that there 
ought to be no legal test of insanity; that the question must simply 
be, was the man's insanity the cause of his committing the crime. 
State v. Jones, 5 N. H. 869; 9 Am. Rep. 242; Hopps v. People, 81 
ni. 885; Bradley v. State, 81 Ind. 492. This is substantially hand- 
ing the matter over to the doctors to settle. 

But it is in Kentucky where the insanity plea flourishes like a 
green bay tree. It has been aptly said by an English judge that 
there are three powerful restraints existing, all tending to the as- 
sistance of the person who is laboring under a temptation to com- 
mit a crime — the restraint of religion, the restraint of conscience, 
and the restraint of law. But in Kentucky, the temptation itself is 
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held a legal ezcase, rendering the crime dispnnishable, and as one 
of the most powerful of these restraints, viz. : that forbidding and 
punislilng the perpetration of crime, is practically withdrawn, it Is 
small wonder that human life is held at a discount in that State. 
In other words, the courts of Kentucky recognize what they call 
<< moral Insanity '* as an excuse for crime, that is to say, the plea ot 
<< I couldn't help it; I had an irresistible impulse to do it," is ac^ 
cepted as an excuse for a criminal act. Pmlth v. Com., 1 Duv. 224; 
Kriel v. Com., 6 Bush, 862; Scott v. Com., 4 Met. 227. If there hap* 
pens to be a woman in the case, the defense becomes Irresistible. 
It is needless to say that such a doctrine has no place in the com- 
mon law of England or in the jurisprudence of all those States 
where the "right and wrong test" prevails. '<The law," said 
Alderson, B., in R. v. Fate, 1 Lead. Cas. Cr. 104; << does not ac- 
knowledge the doctrine of an uncontrollable impulsei If the per- 
son was aware it was a wrong act he was about to commit. A man 
might say he picked a pocket from some nncontroUable impulse, 
and in that case the law would have an uncontrollable impulse to 
punish him for it." And so said the Supreme Court of North 
Carolina, where an astute counsel attempted to clear his client on 
the <' moral insanity" theory. "The law does not recognize any 
moral power compelling one to do what he knows is wrong. ' To 
know the right and still the wrong pursue,' proceeds from a per- 
verse will brought about by the seductions of the evil one, but 
which, nevertheless, with the aids that lie within our reach, as we 
are taught to believe, may be resisted and overcome, otherwise it 
would not seem to be consistent with the principles of justice to 
punish any malefactor. There are many appetites and passions 
which by long Indulgence acquire a mastery over men more or less 
strong. Some persons, indeed, deem themselves incapable of exert, 
ing strength of will suflQcient to arrest their rule, — speak of them 
as irresistible, and impotently continue under their dominion; but 
the law is far from excusing criminal acts committed under the im- 
pulse of such passions. To excuse one from criminal responsibility 
the mind must, in -the language of the judge below, be insane. 
The accused should be in such a state from mental disease as not 
to know the nature and quality of the act he was doing, or if he did 
know it, that he did not know he was doing what was wrong, and 
this should be clearly established. This test, a knowledge of right 
and wrong, has long been resorted to as a general criterion for de- 
ciding upon legal accountability, and with a restricted application 
to the act then about to be committed, is approved by the highest 
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authorities. * * * If the prisoner knew that what he did was 
wrong, the law presumes that he had the power to resist it, against 
all supemataral agencies, and holds him amenable to punishment.'* 
State V. Brandon, 8 Jones (L.) 468. And in a Michigan case, Camp- 
beD, C. J., had this to say: '< Unfortunately for the administration 
of justice, persons are sometimes found, who with small experience 
and large conceit, have succeeded in formulating theories under 
which, if properly applied, there would be hardly enough sane per- 
sons found to sit upon juries or attend to business. If the term 
insanity, — which it may be remarked is not a term of the law at 
all, — is so far enlarged as to include persons who have not only 
knowledge of wrong, but also capacity to resist it, then it includes 
persons whom the law deems capable of crime, and is a phrase en- 
tirely inapplicable in civil or criminal law. There is some reason 
to suppose, from the frame of this record, tiiat what the respond- 
ent relied on as ' temporary or emotional insanity ' was that con- 
venient form of it which enables a person who does not choose to 
bridle his passion, to allow it to get and keep the upper hand just 
long enough to commit an act of violence, and then subside. We 
had occasion to refer somewhat to this subject in Welch v. Ware 
(82 Mich. 77), and we adhere to the views there expressed, that if 
a person voluntarily aUows his passion to be indulged until it gets 
the temporary control over him, he is responsible for the condition 
In which he thus falls, as a man who becomes voluntarily intoxi- 
cated is liable for his drunken violence. It is certainly a strange 
and unsafe doctrine to tolerate that anything should be deemed 
innocent Insanity which in no way affects the mind or conduct ex- 
cept on the one occasion Tf^en it is kindled by temporary anger, 
and subsides with the gratification of that malignant passion.*' 
People V, Finley, 88 Mich. 482. And to the same effect are the 
remarks of the Supreme Court of Alabama: << There is a species of 
mental disorder, a good deal discussed in modem treatises, some- 
times called 'irresistible impulse,* 'moral insanity,* and perhaps 
by some other names. If, by these terms, it is meant to affirm that 
a morbid state of the affections or passions, or an unsettling of the 
moral system, the mental faculties remaining meanwhile in a nor- 
mal, sound condition, excuses acts otherwise criminal, we are not 
Inclined to assent to the proposition. The senses and mental 
powers remaining unimpaired, that which is sometimes called 
'moral,' or 'emotional insanity,* savors too much of a seared 
conscience, or atrocious wickedness, to be entertained as a legal 
defense. ♦ ♦ ♦ We concur with Mr. Wharton, that moral in- 
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sanity, which consists of Irresistible Impulse , co -existing with 
mental sanity, ' has no support either in psychology or law.' " 
Boswell V. State, 68 Ala. 807. 

I think I have quoted. enough to show how this defense of « un- 
controllable impulse '* is belabored by the courts, East, West, North 
I and South. The assassin Guiteau was one of the latest criminals 

I to try this dodge. He was unsuccessful, of course ; and I recommend 

to the student of the law on this subject the Justly admired charge of 
Judge Cox on this celebrated trial. U. S. v, Guiteau, 10 Fed. Bep. 
161; Laws. Insan. 168. 
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LIABILITY OF INTOXICATED PERSONS. 



PEOPLE T. ROGERS. 

[16 N. Y. 9; Laws. Insan. 624.] 

James Rogers and two boon companions, after filling 
themselves with beer at a corner saloon in New York 
City, swaggered and staggered along the sidewalk on 
their way home. Returning from market (it was 
about ten o'clock p. m.) were John Swanston and 
wife, and them the revelers met. Rogers ran against 
the female, pushing her against her husband. The 
husband remonstrated, some high words followed, but 
the three passed on. Presently Rogers turned back, 
came up to Swanston and stabbed him in the breast 
with a dirk-knife, and then ran home, where he arrived 
so drunk that he could not walk, but fell on the floor, 
and had to be undressed and put to bed by his mother 
and sister. 

Swanston died, and Rogers was indicted for his 
murder. He pleaded his intoxication, but the judges 
refused to listen to such a plea. *'In the forum of 
conscience,** said Denio, J., ** there is no doubt con- 
siderable difference between a murder deliberately 
planned and executed by a person of unclouded intel- 
lect, and the reckless taking of life by one infuriated 
by intoxication ; but human laws are based upon con- 
siderations of policy, and look rather to the main- 
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tenance of personal security and social order than to 
an accurate discrimination as to the moral qualities 
of individual conduct. But there is, in truth, no 
injustice in holding a person responsible for his acts 
committed in a state of voluntary intoxication. It is 
a duty which every one owes to his fellow-man and to 
society, to say nothing of the more solemn obligation, 
to preserve^so far as it lies in his own power, the ines- 
timable gift of reason. If it is perverted or destroyed 
by fixed disease, though brought on by his own vices, 
the law holds him not accountable. But if by a vol- 
untary act he temporarily casts off the restraints of 
reason and conscience, no wrong is done him if he is 
considered answerable for any injury which in that 
state he may do to others or to society.'* 

And so Rogers had to pay the penalty of his crime 
as though he had been sober. 



UNITED STATES v. DREW. 

[5 Mason, 28; Laws. Insan. 601.] 

Master Drew, of the American ship John Jay, when 
he stopped his grog got the jim-jams. This is not the 
rule with sailors, but Drew was a harder drinker than 
most seamen. For the first few days of one voyage 
he drank almost without intermission ; then he swore 
a big oath that he would be a temperance man. Not 
satisfied with this, he had all the liquor on the ship 
thrown overboard. But this sudden change resulted 
badly. The liquor was no sooner beyond his reach 
than he began to betray great restlessness, uneasiness, 
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fretfulness and irritability, — expressed his fears that 
the crew intended to murder him, and complained of 
persons, who were unseen, talking to him and urging 
him to kill the mate. He could not sleep, but was in 
almost constant motion during the day and night. 
While in this state he killed the mate. The night 
before the act he was more restless than usual, seemed 
to be in great fear, and said that whenever he laid 
down there were persons threatening to kill him if he 
did not kill the mate. In short, he exhibited all 
the marked symptoms of delirium tremens. Being put 
on trial for the murder of the mate, his counsel relied 
on the effects of the drunkenness. The government 
replied that voluntary drunkenness was no defense to 
a crime. But Judge Story, while admitting that this 
was so, said that insanity resulting from drunken- 
ness stood on a different footing, and Drew must be 
acquitted. 

The judgment of the learned judge was brief, but 
contains a complete statement of the law of such 
cases. <* The question made at the bar,*' said he, ** is 
whether insanity, whose remote cause is habitual 
drunkenness, is or is not an excuse in a court of 
law for a homicide committed by the party while so 
insane, but not at the time intoxicated or under the 
influence of liquor. We are clearly of opinion that 
insanity is a competent excuse in such a case. In 
general, insanity is an excuse for the commission of 
erery crime, because the party has not the possession 
of that reason which includes responsibility. An 
exception is when the crime is committed by a party 
while in a fit of intoxication, the law not permitting a 
man to avail himself of the excuse of his own gross 
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vice and misconduct to shelter himself from the legal 
consequences of such crime. But the crime must 
take place and be the immediate result of the fit 
of intoxication y and while it lasts; and not, as in this 
case, a remote consequence, superinduced by the ante- 
cedent exhaustion of the party, arising from gross and 
habitual drunkenness. However criminal, in a moral 
point of view, such an indulgence is, and however 
justly a party may be responsible for his acts arising 
from it to Almighty God, human tribunals are gener- 
ally restricted from punishing them, since they are 
not the acts of a reasonable being. Had the crime 
been committed while Drew was in a fit of intoxica- 
tion, he would have been liable to have been con- 
victed of murder. As he was not then intoxicated, 
but merely insane from an abstinence from liquor, he 
cannot be pronounced guilty of the offence. The law 
looks to the immediate, and not to the remote cause; 
to the actual state of the party, and not to the causes 
which remotely produced it. Many species of insanity 
arise remotely from what, in a moral view, is a crim- 
inal neglect or fault of the party, — as, from religious 
melancholy, undue exposure, extravagant pride, ambi- 
tion, etc. Yet such insanity has always been deemed 
a sufficient excuse for any crime done under its influ- 
ence." 



PIBTIiE V. STATE. 

[9 Humph. 668; Laws. Insan. 645.] • 

A statute of Tennessee provided that all murder 
committed '* willfully, deliberately, maliciously and 
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premeditated! J " should be murder in the first degree, 
and ail other kinds of murder should be murder in 
the second degree. This statute being in force, Pirtle 
killed a man and was indicted for murder in the first 
degree. 

Now, Pirtle was drunk at the time, and the question 
was whether he could plead such an excuse at all. 
The court decided that he could. The statute, it said, 
drew a distinction unknown to the common law, solely 
with a view to the punishment; murder in the first 
degree being punishable with death, and murder in 
the second degree by confinement in the penitentiary. 
In order to inflict the punishment of death, the murder 
must have been committed willfully, deliberately, ma- 
liciously and premeditatedly ; and therefore whatever 
fact was calculated to cast light upon the mental status 
of the offender was legitimate proof; and, among 
others, the fact that he was at the time drunk, not 
that this would excuse or mitigate the offense if it 
were done willfully, deliberately, maliciously and pre- 
meditatedly (which it might well be, though the per- 
petrator was drunk at the time) ; but to show that 
the killing did not spring from a premeditated purpose, 
but sudden passion, excited by inadequate provoca- 
tion, such as might reasonably be expected to arouse 
passion and heat to the point of taking life, without 
premeditation and deliberation. 

It is an old principle of the common law that voluntary drunken- 
ness does not excuse a crime committed while intoxicated. Hear 
the sages : — 

* Lord Hale, in his History of the Fleas of the Crown (p. 82), says : 
"The third sort of madness is that which is dementia affectata, 
namely, drunkenness. This vice doth deprive a man of reason, and 
puts many men into a perfect but temporary frenzy; but by the 
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laws of England, snch a person shall have no privilege by his volnn- 
tarily contracted madness, but shall have the same judgment as if 
he were in his right senses.*' Lord Coke, in his first Institute (p. 
247), says: "As for a drankard, he is volurUariua dceman, he hath no 
privilege thereby ; but what hurt or ill soever he doth, his drunken- 
ness does aggravate it." Hawkins, in his Fleas of the Crown, says : 
" He who* is guilty of any crime whatever through his voluntary 
drunkenness, shall be punished for it as much as if he had been 
sober.*' Blackstone, in the fourth book of his Commentaries, says : 
"As to artificial voluntarily contracted madness, by drunkenness or 
intoxication, which deprives men of their reason and puts them 
into a temporary frenzy, our law looks upon this as an aggravation 
of the offense, rather than an excuse for any criminal behavior. 
The law, considering how easy it is to counterfeit this excuse, and 
how weak an excuse it is, though real, will not suffer any man thus 
to privilege one crime by another." And the law of America and 
England has not changed since Hale, Coke, Hawkins and Blackstone 
lived and wrote. (Laws. Insan. 727, 747.) But to this rule, as to 
all other rules, there are several exceptions, — in all four as fol- 
lows : — 

1. WTiere the drunkenneis Jms produced insanity. U. S. v. Drew, 
ante, p. 16, illustrates this exception. 

2. Where by stattUe a crime is divided into degrees. Firtle v. 
State, ante, p. 18, illustrates this exception. 

8. Where intent or knowledge is essential to constitute the crime. — 
A nuin is charged with larceny — taking goods not his own with 
the intention of stealing them. Here, if it can be shown that when 
he took the goods he was so drunk as to be unable to form an 
intent to steal, he must be acquitted. Wood v. State, 84 Ark. 841* 
In a case of this kind the court said : " Drunkenness certainly does 
not excuse or palliate any offenses. But it may produce a state of 
mind in which the accused would be totally incapable of enter- 
taining or forming the positive and particular intent requisite to 
make out the offense. In such a case, the accused is entitled to 
an acquittal of the felony, not because of his drunkenness, but 
because he was in a state of mind resulting from drunkenness, 
which affords a negation of one of the facts necessary to his con- 
viction. If, at the time of taking property a person is so under 
the infiuence of intoxicating liquor that he Is unable to form a 
felonious intent, he cannot be guilty of larceny." Mr. Bell, of 
Des Moines, Iowa, helped to settle the law on this point. On 
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New Yearns eve he determined to see the old year out and the 
new year in. He took too many smiles, however, for when the 
bells "rang out to the wild sky/' this one Bell was asleep in 
another man's house, into which he had walked. Groing into other 
people's houses at midnight is against the law, and at the end 
of Mr. Bell's little spree he found himself charged with burglary. 
But the court said that as he blundered into the house through 
drunkenness, without knowing where he was and with no intent to 
steal or commit any crime there, he could not be found guilty. 
Sute V, Bell, 29 Iowa, 316; Laws. Insan., 682. 

4. Where t?ie intoxication is involuntary. — A man by fraud or 
force makes B. drunk. B. is not responsible for his acts committed 
under its influence. And so, if C, by the advice of a physician or 
intending to benefit his health or alleviate some pain, should drink 
more than he intended. 
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LIABILITY OF PRINCIPALS FOR ACTS OF 

AGENTS. 



HIPP V. STATES. 

[5 Blackf. 143; 88 Am. Dec. 468.] 

It was against the law in Indiana, in the year 1839, 
for any one to sell liquor to an intoxicated person* 
Mr. Hipp kept a hotel, and one day his bar-keeper 
sold half a pint of whiskey to a man in exactly the 
conditfon which the statute described. For this Mr. 
Hipp was indicted. But he was not convicted. " The 
landlord/' said the court, **was not liable to an 
indictment for the act of his bar-keeper. . If the 
defendant had commanded the ofiFense to be committed, 
or had been present when it was committed, without 
making any objection to it, the act would have been 
his own and the indictment could have been sustained." 

The mle in cMl cases Is that the master is liable for the acts of 
his servant whenever he'is acting in the course of his employment. 
But to make the master liable criminaUy something more is 
needed — he must either participate actuaUy in the act of the agent 
or he must so far assent to it as to be morally guilty. 

The cases in this connection are of three kinds: — 

1. Where the agent acts by the command of the princtpal. In this 
case there never was or is any doubt but that the principal is 
guUty. 

2. Where the agent is acting toUJUn the scope of his general authoritjf. 
Thus, a man who keeps a grocery store has a clerk in his shop, who 
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sells liqnor to a customer, without a license. Prima fade it being 
proyed that the liquor was owned by the grocery keeper, he is 
responsible for his clerk's act. Com. v, Nichols, 10 Mete. 259. 

S. Where the agent acts wtthotU his amsent e3q>ress or implied^ or 
against his orders. Here the master is not liable of course. A coal 
dealer in Burlington, Vermont, sent his man to deliver some coal 
to a customer; the man, for convenience of unloading and to lessen 
the distance drove on the sidewalk. As It was a misdemeanor there 
to drive a horse on the sidewalk, the coal dealer was indicted. But 
the court held that he was not liable for his man's act. '< It is 
evident," they said, <<that he had no reason to suppose that any 
such act would be done. State v. Bacon, 40 Vt. 456. 

But the agent or servant is criminally responsible in all these 
cases. 
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LIABILITY OF AGENTS OB SEBVANTS. 



HAYS V. STATE. 

[Id Mo. 246.] 

Robert Hays, being indicted for selling liquor without 
a license, pleaded that he was only the servant of the 
proprietor, and sold the liquors at his order, and for 
his profit. But the court said that this made no differ- 
ence. " Whoever being of legal discretion acts wrong- 
fully,*' quoth the judge, ** is personally responsible, 
and the fact that it was done as the agent or by the 
request or command of a third person is no excuse." 

An agent or servant Is not exempt from punishment for crime 
because he acted under the command of his superior, and for his 
benefit. The agent may, however, escape punishment when it 
appears — 

1. ThaXi he acted innocently, InanEnglish case, the proprietor of 
a mine put his servants to work in the direction of an adjoining 
mine, belonging to another. The servants, after a time, got beyond 
the boundary of their mine and commenced taking the coal from 
the next mine, the master knowing that they had encroached, but 
the servants thinking that it all belonged to the master. It was 
field that the master was guilty of larceny but that the servants were 
not. Beg. V, Bleasdale, 2 C. & K. 765. There was a Hoss and hog 
case of this kind in Missouri. Hoss coveted his neighbor*s hogs 
which were running around loose in the woods. So he hired a man 
to catch them, bring them to his bam and mark them. The man, 
whUe engaged in the work, was caught himself and taken to the 
lock-up. But the court held that if the man thought the hogs 
belonged to Hoss he was not guilty. State v, Matthews, 20 Mo. 55. 
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But the act must be one not wrong in itself. If a master told 
his servant to shoot a man, the servant would be bound to know 
that it was an order he ought not to obey and would be guilty ii 
he did. 

2. That he cuOed under duress. See post, p. 60 
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LIABILITY OF CORPORATIONS. 



RBG. T. BIRMIKGHAM AND GliOUCESTER 

BAELWAY CO. 

[8 Q. B. 228; 1 Lead. Or. Gas. 158.] 

Proceeding by authority of the statute, the justices 
of Worcester ordered the Birmingham and Gloucester 
Railway Company to build certain bridges over their 
tracks. The company refused to do so, and, being 
brought into court for disobedience, objected that no 
indictment would lie against a corporation. But the 
court did not agree with this argument, and the rail- 
way company was tried, found guilty, and fined. 



REG. T. GBHAT NORTH OF ENGUkND &AIIi- 

WAY CO. 

[9 Q. B. 815; 1 Lead. Or. Gas. 166.] 

It is not an uncommon thing for a railroad corpora- 
tion to act as though it owned the world. The Great 
North of England Railroad Company had obtained no 
authority to cross with its tracks a street in the village 
of Hurworth; but what did that matter? It suited 
its convenience to do so, and that was enough. So it 
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set its workmen at the road and cut a way through it, 
and built a wall and laid its tracks, and intimated to 
the citizens that if they did not like it they could 
lump it. But they were a public-spirited people, the 
yillagei*s of Hurworth, and in short order had the 
company indicted for nuisance. Then, as is their 
custom, the corporation unlocked its money chest and 
employed the best legal talent to beat its opponents. 
No less than three big-wigs argued with great earnest- 
ness and at great length that the prosecution was 
preposterous. When the court referred them to the 
Birmingham Bailway Case, they replied that there the 
company was indicted for not doing something, whOe 
here it was indicated for doing something; that the 
former was all right, but the latter all wrong. But 
the court thought the distinction rather transparent. 
"Why," said Lord Denman, C. J., *< should a cor- 
poration be liable for one species of ofiFense and not 
for the other? The startling incongruity of allowing 
the exemption is one strong argument against it. The 
law is often entangled in technical embarrassments, 
but there is none here. It is as easy to charge one 
person or a body corporate with erecting a bar across 
a public road, as with the non-repair of it ; and they 
may as well be compelled to pay a fine for the act as 
for the nuisance . " 

Then the three big-wigs advanced another argument. 
*' You can indict the man that gave the order '* (** if 
you ever find him out," they whispered to each other) ; 
** or, better still, you can indict the men that dug the 
earth up and laid the rails and hammered the ties" 
( * * send them to jail if you like ; low workmen are 
nothing to us," they whispered again and chuckled), 
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9> 



*< SO there is no necessity for laying your hands on Us, 
with a very big U. But again Lord Denman shook 
his head. ^* The public," said he, '< knows nothing of 
the former; and the latter, if they can be identified, 
are commonly persons of the lowest rank, wholly 
incompetent to make any reparation for the injury. 
There can be no effectual means for deterring from 
an oppressive exercise of power for the purpose of 
gain, except the remedy by' an indictment against 
those who truly commit it, — that is, the corporation, 
acting by its majority ; and there is no principle which 
places them beyond the reach of the law for such pro- 
ceedings." 

Corporations have led the conrts a hard race . In the early history 
of our law, a corporation being a rather uncommon creature, the 
judges found a good many reasons for not treating them as Indiyld- 
uals were treated, because they had few of the attributes and powers 
of individuals. It was argued that, as they were not authorized to 
do anything but certain legal acts, if they did anything illegal the 
act was beyond the authority of the hand or agent which did it, and 
being unauthorized it ought not to bind the principal. The courts 
at first assented to this ai^ument, but such has been the growth of 
these concerns that public policy has compelled a change in this 
respect. <<The old rule,*' said Bigelow, J., in a Massachusetts 
case, <<had its origin at a time when corporations were few in 
number, and limited in their powers and in the purposes for which 
they were created. Experience has shown the necessity of essen- 
tially modifying it; and the tendency of the more recent cases in 
courts of the highest authority has been to extend the application 
of aU legal remedies to corporations and assimUate them, as far 
as possible, in their legal duties and responsibilities to individ- 
uals." Com. V, Proprietors, 2 Gray, 346. 

The old rule that a corporation could not be held on a contract 
not under its corporate seal ; that it could not bei liable for a tres- 
pass, a malicious prosecution, or a libel in a civil action, is now com- 
pletely exploded, and it is well that it is so. 

The two cases above lay down the modem view of the law that a 
corporation may be liable criminally as well; both for non'/easance 
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i.e., not doing what it ought to do, and mis/so^ance, i.e., doing what 

it ought not to do. The distinction that the three big' wigs tried 

to make when they were argaing before Lord Denman, was a very 

subtle one. And if they had succeeded they would have been able 

to whip the devil round a post in grand style . Indicted, for instance, 

for not building a proper bridge, they would have replied that their 

offense was building an improper bridge, and not indictable. And 

in a case like Com. v. Proprietors, where a corporation was indicted 

for nuisance in not constructing any draws in a bridge oyer a 

river, they would have argued that they were guilty of a miafeas- 

aJieey i.e., obstructing navigation in the river, and were not liable. 

But it is still the law that corporations are not indictable for ) 

offenses which require criminal intention to make them crimes, or 

which consist of a violation of those social duties which men are 

charged with. Thus treason, murder, perjury, or such offenses, 

they cannot be guilty of. 



1 1 
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CHAPTEK 11. 



GENEltAL PRINCIPLES OF CRIMINAL LAW. 



ELEMENTS OF CRIME — PUBLIC GRIEVANCE. 



REX. T. WHEATIiY. 

[2 Burr. 1126; 1 W. Bl. 278; I Lead. Cr. Cas. 1.] 

When Richard Webb, of the parish of St. Luke, in 
the county of Middlesex, paid for a thing he was ac- 
customed to get it, and when he paid for a gallon of 
beer he expected to get a gallon of beer. So when, 
haying ordered of Mr. Brewer Wheatly, eighteen gal- 
lons of that foamy beverage the barrels came, he paid 
for eighteen gallons. When it subsequently turned 
out that the barrels held only sixteen gallons, Richard 
Webb was wroth and tried to have the brewer sent to 
prison for cheating him. 

However, he did not succeed, for the court told him 
that his loss arose from his carelessness in not measur- 
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ing the beer before he paid for it. " The offense that 
is indictable," said Lord Mansfield, ^^ must be such a 
one as affects the public. As if a man uses false weights 
and measures, and sells by them to all, or many of his 
customers, or uses them in the general course of his 
dealing ; so if a man defrauds another, under false 
tokens. . For these are deceptions that common care 
and prudence are not sufficient to guard against. So 
if there be a conspiracy to cheat ; for ordinary care 
and caution is no guard against this. Those cases are 
much worse than mere private injuries ; they are pub- 
lic offenses. But here it is a mere private imposition or 
deception; no false weights or measures are used, no 
false token is given, no conspiracy ; only an imposition 
upon the person he was dealing with in delivering him a 
less quantity instead of a greater, which the other care- 
lessly accepted. It is only a non-performance of his 
contract, for which non-performance he may bring his 
action. The selling an unsound horse a? and for a 
sound one is not indictable ; the buyer should be more 
upon his guard." And all the other judges concurred 
with him, Mr. Justice Wilmot being especially posi- 
tive, saying : ** The matter has been fully settled and 
established, and upon a reasonable foot. The true 
distinctions that ought to be attended to in all cases 
of this kind and which will solve them all, is this : — 
that in such impositions or deceits where common pru- 
dence may guard persons against the suffering from 
them, the offense is not indictable, but the party is left 
to his civil remedy for the redress of the injury that 
has been done him ; but where false weights and meas- 
ures are used, or false tokens produced, or auch methods 
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taken to cheat or deceive as people cannot by any or- 
dinary care or prudence be guarded against, there is an 
indictable offense." 

In a popular sense a " crime " means a degrading and immoral 
act. But in the law there are yery many degrading and immoral 
acts, which are not crimes; and there are yery many << crimes," 
which are neither degrading nor immoral. The only definite meaning 
which a lawyer can attach to the word '' crime " is an act or omis- 
sion which the law notices and punishes. It is not at all nec- 
essary that the act should be immoral or bad in itself. Phi- 
losophers haye pointed out the absurdity of an act being right on 
one side of a riyer and a crime on the other. Yet so it may be. 
'< When English law," says Stephen, '^preyailed within the Indian 
Presidency towns and not in other parts of India, it would haye 
been true to say that Suttee was or was not murder, according as 
it was or was not carried on within the Mahratta ditch. In the 
same way it was morally right according to Hindoo yiews and 
morally wrong according to English yiews." What is << crim- 
inal" (using this word in the legal sense) in one jurisdiction 
is not criminal in another, and what is criminal to-day may 
not haye been criminal yesterday, and may not be criminal to- 
morrow. In one country the law punishes Sabbath breaking; in 
another, the first day of the week is regarded as a day for 
festiyity and amusement. To manufacture or seU intoxicating 
liquor may be innocent in one State, and criminal in another. Em- 
bezzlement was regarded as a mere breach of trust for many years; 
but becoming alarmingly frequent was made by statute a crime. 
The patriarchs of the Bible were good men, but if they liyed in 
our generation and indulged in the marital practices which are 
recorded of them, they would spend most of their days in the 
penitentiary. 

Eyen acts which sayor of immorality or yice are not always 
*< crimes." Seduction and adultery, though acts of immorality, are 
not crimes in England, nor in some of the States. The law of the 
United States, or of any other country, neyer punished a man ''for 
ingratitude, for hardheartedness, for the absence of natural affec- 
tion, for idleness, for ayarice, sensuality, pride," or yices of this 
character. <* Sinful thoughts and dispositions of mind might be the 
subject of confession and penance," but they are neyer punished 
by tiie law. 
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Therefore the best definition of crime in a legal sense that can 
be given is this : *< An act forbidden by the State under pain of pun- 
ishment. '' 

At common law an act to constitute a crime must do an injury to 
the public. An infringement of private rights the law does not punish 
but leaves the parties to adjust their differences and obtain satis- 
faction in a civil action. An injury from a breach of a contract is 
not a crime in the person causing the injury, nor is an injury 
caused by fraud unless t?ie fraud was such as tended to injurs the 
pubUc 

Bex V, Wheatly, illustrates this distinction. In another old case 
(Bex V. Jones, 1 Salk. 879), the prisoner came to A. pretending that 
he was sent by B . to receive twenty pounds. A. gave him the money, 
but it turned out that B . had never sent him . Being indicted for the 
cheat, the court said: '<It is not indictable unless he came with 
false tokens. We are not to indict one man for making a fool of 
another. Let him bring his action." But if his cheat was by false 
tokens, the use of which would take in the public generally, and not 
simply a single individual, the sharper found himself in a box. 
Martin Stroll strolled one night into a store in Charleston, S. C, and 
bought from a clerk two shirts and a scarf —-price $8.50. He paid 
him with a five dollar bank-bill which he knew to be worthless. It 
was held that Martin was indictable. "The false token," said 
Richardson, J., ** must have the ostensible appearance of a public 
instrument calculated to deceive. The common illustrations of the 
meaning of the common law in such cases are found in adjudged 
cases of cheating by means of false measures, as the bushel, gallon, 
or yard. A false seal affixed to cloth, in order to enhance the price ; 
cheating by false dice is referred to the same general principle. So 
false certificates or vouchers by an officer, or false copies or certifi- 
cates of judicial records. In a word, the cheat or fraud must be 
effected by some deceitful and illegal practice or token which 
affects or may affect the public. The same cheat, effected by means 
of the promissory note of an individual would not be sufficient^ as 
this court decided in the case of State v. Middleton, Dudl. 275. 
Is a bank-note to be placed on the same footing? By no means. 
To cheat by the mere semblance of a bank-bill is calculated to 
affect) and would greatly affect, the general interest and safety of 
trade, more so assuredly than by cheating by ^alse dice or counter- 
feit public seals in cloth or inspected tobacco, which would be clear 
cases." State v. Stroll, 1 Bich. 224. 

8 
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But it should be added that many of the frauds which were not in- 
dictable at common law are now punishable by statute. Examples 
of these will be found further on, where the subject of false pre- 
tenses is considered. 
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ACTS OF OMISSION DO NOT AMOUNT TO 

CRIMES. 



REX Y. SMITH. 

[2 C. & P. 447.] 

This Smith family was surely descended in a direct 
line from Cain, the first. William, Thomas, George, 
and Sarah Smith, brothers and sister, lived together in 
the same house, which had been left them by their 
father. George was forty years old, and an idiot, and 
the others, after the father's decease, left him to shift 
for himself in a dark room without food, clothing, or 
warmth. It is painful to relate that the law found it- 
self unable to punish them. *< How can I tell the 
jury,'* said the judge, ** that either of the defendants 
had such a care of this unfortunate man as to make 
him criminally liable for omitting to attend to him. 
There is strong proof that there was some negligence, 
but my point is that omission without a duty will not 
create an indictable offense." 

And if the idiot had died of the neglect, the result 
would have been exactly the same. 

To not do an act, even though the conseqaence of such omission 
is an injury to another, is not (except as hereafter stated) a pnnislia- 
ble crime. One may see another straggling in the water; a rope 
thrown to him, or a hand held out, may save him; bat he may re- 
fuse to throw the rope which is at his feet, or he may tarn his head 
and refuse lUs hand, and the straggling man may be drowned. 
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Tet the law does not charge Mm with his murder. Or A. maj see a 
person abont to cross a river which is ordinarily fordable. But 
the river has been swollen daring the night,, which the traveler does 
not know, but A. does. By A. failing to warn him, the traveler 
walks into the river and is drowned. But A. is not criminally re- 
sponsible for the traveler's death. Lord Macanlay (who was a 
great jurist as well as a great historian and whose Indian code is 
worthy of careful study at the present day) says on this subject: 
'< It will hardly be maintained that a man should be punLsbed as a 
murderer because he omitted to relieve a beggar, even though there 
might be the clearest proof that the death of the beggar was the 
effect of this omission, and that the man who omitted the alms 
knew that the death of the beggar was likely to be the effect of the 
omission. It will hardly be maintained that a surgeon ought to be 
treated as a murderer for refusing to go from Calcutta to Meerut 
to perform an operation, although it should be absolutely certain 
that this surgeon was the only person in India who could perform 
it, and that if it were not performed the person who required it 
would die. * * * If the rich man who refuses to save a beg- 
gar's life at the cost of a little copper is a murderer, is the poor 
man, just one degree above beggary, also to be a murderer if he 
omits to invite the beggar to partake of his hard earned rice. 
Again, if the rich man is a murderer for refusing to save the beg- 
gar's life at the cost of a little copper, is he also to be a murderer 
if he refuses to save the beggar's life at the cost of a thousand 
rupees? Suppose A. to be fully convinced that nothing can save Z 's 
life, unless Z. leave Bengal and reside a year at the Cape ; is A., 
however wealthy he may be, to be punished as a murderer, because 
he will not, at his own expense, send Z. to the Cape? Surely not. 
Yet it can be difficult to say on what principle we can punish A. for 
not spending an anna to save B.'s life, and leave him unpun- 
ished for not spending a thousand rupees to save Z.'s life. The dis- 
tinction between a legal and an Illegal omission is perfectly plain 
and intelligible, but the distinction between a large and a small 
sum of money is very far from being so, not to say that a sum 
which is small to one man is large to another. The same argu- 
ment holds good in the case of the ford. It is true that none but 
a very depraved man would suffer another to be drowned when he 
might prevent it by a word. But if we punish such a man, where 
are we stop? How much exertion are we to require? Is a person 
to be a murderer if he does not go fifty yards through the sun of 
Bengal at noon in May in order to caution a traveler agaii£Bta 
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swollen river? Is he to be a mnrderer if he does not go a hundred 
yards? if he does not go a mile? if he does not go ten? What is 
the precise amount of trouble and inconvenience which he is to en- 
dure? The distinction between the guide who is bound to conduct 
the traveler as safely as he can, and a mere stranger, Is a clear 
distinction. But the distinction between a stranger who will not 
give a halloo to save a man's life, and a stranger who will not run a 
mile to safe a man's life, is very far from being equaUy clear." 

One other illustration will suffice. A pedestrian crossing a rail- 
way track sees a train crowded with passengers approaching; he 
sees, too, that the switch is open and the switchman asleep. By 
stepping aside one yard, he can close the switch, which is unlocked 
or awaken the switchman. He does neither, but passes on to watch, 
with a fiendish delight, the destruction of scores of human beings. 
Yet, though his fellow-men would rightly regard him as a monster, 
the law would not punish him as a criminal. 

The reason of this is that the law goes on the maxim " attend to 
your own business . " If every person, by fear of a criminal prosecu- 
tion, were to feel called upon to put everything right in this world 
that they see going wrong, confusion would soon reign every- 
where. '< Nothing can be effectually guarded when everything is to 
be guarded by everybody. No machinery could be properly worked 
if every passer-by was compelled by the terror of a criminal prose- 
cution to rush in and adjust anything that might appear to him to 
be wrong, or which was wrong, no matter how it might happen to 
appear. By this wild and irresponsible interference even the sim- 
plest forms of machinery would be speedily destroyed." Whart. 
on Hom., sect. 80. 

A case very like the principal case was that of Beg. v. Shep- 
herd, 9 Cox C. C. 123. Mrs. Shepherd's daughter Mary, who lived 
in another town and earned her living making gloves, came home 
one day to be confined. The mother carried her indignation at the 
fix the girl had got herseU into so far as to refuse to call in a mid- 
wife, or give her any attention at all. Poor Mary, unable to do 
anything for herself, died of sheer neglect. Yet it was held by all 
the judges that the mother was not punishable. " In this case," 
said Earle, C. J., "the relation is that of a parent and daughter, 
beyond the age by which a duty is cast by the statute to maintain 
and support her, the daughter being entirely emancipated." "I 
put my judgment," said Wlghtman, J., << on the ground that the 
circumstances stated do not show any legal duty to do that for the 
omission of which the prisoner was charged." And Williams, J., 
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added: <<I am of the same opinion. No donbt, morally spealdng, 
the prisoner has been gailty of a shocking crime, but not of a legal 
one." The two other judges of the conrt had to agree to this. 

But when U i$ a man^s business eUher by law or contract to do a 
certain thing, the omission to do that thing may involve him in 
criminal liability — the law tries to compel a man to << attend to his 
business." The next cases illustrate this exception. 
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UNLESS THERE IS A LEGAL DUTY TO PER- 

FORM THEM. 



QUEEN Y. HUGHES. 

[26 L. J. M. C. 202.] 

Some contractors were building a wall on the inside 
of the shaft of a coal mine. Hughes was employed to 
put a stage on the top of the shaft in order to prevent 
trucks loaded with coal from falling down it. One 
morning while the work was going on Hughes omitted 
to put on the stage, and in consequence a truck finding 
nothing to bar its way made a rather hurried descent 
to the foot of the shaft, and killed several of the men 
working there. Hughes was convicted, it being held 
that his position was exactly the same as if he had 
pushed the truck down the shaft. 



BEG. v. CONBE. 

[10 Cox, C. C. 647.] 



Examined in the Central Criminal Court in April, 
1867, Jane Tucker gave this picture of the Conde 
household: <* I live right opposite the Conde' s house 
on the first floor. I could see plainly into the room 
where they lived. I never saw Willie eating. 1 have 
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seen him standing against the wall all day ; on other 
occasions for two or three hours at a time. When his 
mother went out of the room he would sit down on 
something; but as soon as he heard her coming he 
would jump up and resume his position at' the wall. 
He used to stand at the wall whilst the rest of the 
family had their meals. The other children were play- 
ing about with something in their hands to eat, or else 
standing at the table with their mother. I have never 
seen any food given to Willie. I have observed this 
for nine months as near as I can recollect." One day 
Willie died, and the coroner said it was starvation. 
The prisoner, his mother, was then indicted for man- 
slaughter, and found guilty. 

The law made it her duty to supply her child with 
necessaries, and for the result of this omission she was 
criminally responsible. 

In the first case the daty was cast upon Hughes by his own 
act or contract. In the second case the duty was cast on the mother 
by the law — the duty of a parent to supply an infant chUd with 
necessaries. Many cases of this kind are to be found in the law 
books. 

One Faigeter was employed on a railroad, and it was his dnty to 
give a certain signal when the line was obstructed. But one day, 
though he saw the fine obstructed, he gave no signal, and a train 
came along with fatal results, several persons being killed. Parge- 
ter was convicted of manslaughter. B. v. Pargeter, 8 Cox C. C. 
191. Elizabeth Bubb was a widow with two chUdren, and the sister 
of the wife of Bichard Hook. His wife having died he went to live 
with his sister-in-law, taking his child Maria with him, and paying 
Elizabeth his and his chUd's board. Bichard was a working man 
and only able to get home once a week. Having a curious antipathy 
to the child, Elizabeth gave it no food or clothing when the father 
was absent and from this neglect it died. It was held that she was 
guUty of murder or manslaughter, according as she had intented 
or not intended its death. Beg. v, Bubb, 4 Cox C. C. 455. While 
there was no legal duty in the first instance for the aunt to provide 
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food lor the niece, yet she had, by accepting its charge and receiv- 
ing compensation, placed herself in the same position as though she 
had been its parent. 

The principles of the cases we have just considered are tersely 
summed up by Lord Macaulay in his report on the India Code, as 
follows: — 

"A. omits to give Z. food and by that omission voluntarily 
causes Z.'s death. Is this murder? It is murder if A. was Z.'s 
jailor, directed by the law to furnish Z. with food. It Is murder if 
Z. was the infant child of A. and had, therefore, a legal right to 
sustenance, which right a civil court would enforce against A. It 
is murder if Z. was a bed-ridden invalid, and A., a nurse, hired to 
feed Z. It is murder if A. was confining Z . in unlawful confinement, 
and had thus contracted a legal obligation to furnish Z., during the 
continuance of his confinement, with necessaries. It is not murder 
if Z. is a beggar who has no other claim on A. than that of humanity. 

"A. omits to tell Z. that a river is swollen so high ttiat Z. cannot 
safely attempt to ford it, and by this omission voluntarily causes 
Z.'s death. This is murder if A. is a person stationed by authority 
to warn travelers from attempting to ford the river. It is murder 
if A. is a guide who had contracted to conduct Z. It is not murder 
if A. is a person on whom Z. has no other claim than that of hu- 
manity. 

" A savage dog fastens on Z. A. omits to call off the dog, know- 
ing that if the dog be not called off, it is likely that Z. will be 
kiUed. Z. is killed. This is murder in A. if the dog belonged to 
A., inasmuch as his omission to take proper order with the dog is 
illegal. But if A. be a mere passer-by it is not murder." 

But the duty must be personal, and there must be some direct 
connection between the neglect of duty and ^he injury received. 
Certain persons, by act of Parliament, were required to make con- 
tracts for keeping a public road in repair. They omitted to do so 
and consequently the road became dangerous, and a traveler was 
thrown from his wagon and killed. The trustees were held not 
guilty, Campbell, C. J., saying: <*The cases on this subject 
show a personal duty, the neglect of which has directly caused 
death; and no doubt where that is the case a conviction of man- 
slaughter is right. But how do these apply to trustees of a high- 
way? How can it be said that their omission to raise a rate or to 
contract for the separation of the road directly caused his death? 
If so, the surveyor or inhabitants of the parish 'would be equally 
guilty of manslaughter; for the law casts upon them the duty of 
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• 
keeping the road in repair. To upliold tliifl inqoisltion would be to 
extend the criminal law in a most alarming manner, for which there 
is no principle or precedent." 

The next case, Beg. v. Smith, 10 Cox C. C. 82, shows a condition 
of things not included in these illustrations, but which it is now 
well settled constitutes a crime by omission, viz : where the sufferer 
is prevented by the act of the prisoner from obtaining the assistance 
which he withholds. 
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OR SUFFERER IS PREVENTED BY ACT OF 

PRISONER. 



BEG. Y. SMITH. 

[10 Cox, C. C. 82.] 

When Martha Tamer entered the domestic service 
of Mrs. Charlotte Smith, people who saw her saw a 
big, strong girl. Martha, however, had a rather weak 
mind, and Mrs. Smith was a modern Lucretia Borgia. 
Having taken a dislike to Martha after a few months 
she gave her a dark, damp room to sleep in, and only 
an occasional crust to eat. The reader will, perhaps, 
ask why Martha did not leave. Gentle reader, why 
did not Smike forsake the educational institution of 
Mr. Squeers? Martha was as much afraid of Mrs. S. 
as ever Smike was of Mr. S. So the poor girl stayed 
in her dark, damp room, — not for long, however, for 
one morning when an officer, who had been informed of 
the case, went into her lodging, he found her so weak 
that he had to carry her to the hospital where she died 
in a day or two. 

Mrs. Smith, I am glad to say, was indicted for her 
murder. She pleaded that she was not obliged to 
furnish any better lodgings and food, and that Martha 
could have gone away if she did not like the fare. 
But the court distinguished this case from that of the 
Brothers and Sister Smith. *^ It cannot be denied," 
said the judge, <* that this is so. The contract of the 
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master to supply his servant with sufficient and proper 
food and lodging, makes him eiy illy but not criminally 
liable for the breach of it. In order to make him 
criminally responsible for neglecting to do so, it must 
appear that the master has got the servant so under 
his control and dominion as to be helpless, like a luna- 
tic or infant, and consequently unable to take care of 
himself. Now was there in this case sufficient' evi- 
dence that the deceased stood in such a relation to 
the prisoner, that although there were no bars, locks, or 
bolts she was so terrified by the prisoner that she was, 
in effect, as much restrained from withdrawing herself 
as if she had been so confined? If there has been such 
evidence it will support a conviction." 
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MOTIVE OF PERSON IMMATERIAL. 



REYNOLDS y. UNITED STATES. 

[98 U. S. 146.] 

The defendant, who was a resident of Utah, and a 
member of the Church of Latter Day Saints, better 
known as Mormons, was married according to the due 
forms of the church. There would have been nothing 
wrong in this had not he had at the time another wife 
living. Reynolds was indicted for bigamy. He 
replied that in doing as he had done he was only prac- 
ticing the doctrines of his church and his own religious 
belief on this subject. This, however, was held to make 
no difference, and the Mormon was sent to prison, for 
a party's religious belief, the court ruled, cannot be 
accepted as a justification for his committing an act 
made criminal by the law of the land. 

When the law commands anything to be done or refrained from, a 
citUen's idea of Its justice or propriety must go to the waU. 

A man might believe that human sacrifices were right and com- 
mendable to the gods, as the ancients did, bat If he were to Introduce 
his belief Into practice, he would be Ukely to be In time Introduced 
to the hangman. 

When Mr. Moses Is caUed to account for keeping his shop of the 
three balls open on Sunday, he cannot escape by showing that he 
conscientiously belleyed that It was right to labor on Sunday and 
only wrong not to close up shop and repair to the Synagogue on 
Saturday. Com. v. Has, 122 Mass. 40^ A parent, under the Influence 
of a belief, that his child will be happier out of this world than in 
It, may klU It, without malice and with regret; but this motive Is 
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of no ayail on a prosecution for the murder. People v. Kirbj, 2 
Park. 28. Miss Susan B. Anthony, a few years ago, attempted to 
carry out her theories of woman's rights in this way. She firmly 
belieyed that women had a legal constitutional right to TOte, and 
so at an election for members of Congress, in Noyember, 1876, she 
put her ballot in the box. When she was Indicted for illegally 
Toting, the judge thought it so clear a case that he instructed the 
jury that there was nothing for fhem to do but find her guilty. 
And they did, and she was fined. She Toluntarily did an illegal 
act, and became subject to the penalties of the law, and eyen 
assuming that she belieyed she had the right to yote, this consti- 
tuted no defence, if, in fact, she had no such right. IT. S. v. 
Anthony, 11 BUtchf . 200. 
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INTENT PRESUMED FROM ACT. 



STATE y. SMITH. 

[ 2 Strobh. 77.] 

The National Holiday at Gilesboargh, South Caro- 
Una, in 1847, was being celebrated in a rather hilarious 
manner. Towards night most of the participants were 
drank, and some of them were noisy. Both drunk and 
noisy was Moses Smith. As the crowd commenced 
to disperse a man named Carter rode past them, and 
made some uncomplimentary remarks to his companion. 
A little beyond the road a couple of negro children sat 
on a stone fence and watched the procession. As Car- 
ter rode away, Moses drew a pistol and fired at him. 
Carter rode on unhurt, but, 

Two little negroes sitting on a stone. 

One of them dropped off and then there wais but one. 

When Moses was arrested for the murder of the child 
his plea was that he had fired his pistol at Carter's 
horse, to make it throw him, and had never intended 
to kill Carter, much less the pickaninny. Moses, how- 
ever, was convicted of murder. 

*^ It is not denied," said the court, *' that the ques- 
tion is the same as if he had killed Carter, instead of 
the negro, for if qne designs to kill A. but by accident 
kill B., his crime is the same as if he had executed his 
intended purpose. ♦ ♦ ♦ The law will imply that 
the prisoner intended the natural and probable conse- 
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quences of his own act, as in the case of shooting a gun 
into a crowd, the law will imply from the wantonness of 
the act, that he intended to kill some one, although it 
might have been done in sport. If the prisoner's 
object had been nothing more than to make Carter's 
horse throw him, and he had used such means only as 
were appropriate to that end, then there would be 
some reason for applying to his case the distinction 
that where the intention was to commit only a trespass 
or a misdemeanor, an accidental killing would be only 
manslaughter. But in this case the act done indicated 
an intention to kill — it was calculated to produce that ef- 
fect and no other — death was the probable consequence 
and did result from it and the crime was murder." 

<*It is a maxim older than the law of England/' said Lord 
Abinger on one occasion, <<that a man is not gnilty unless his 
mind is gnilty." Beg. v, AUday, 8 C. & P. 186. In other words 
there is no crime unless there is a criminal intent. 

As, however, the law can not look into a man's mind to find out 
his intent, it is forced to judge of his intention from his acts. Act- 
ing on this principle the presumption of law is that a man is held 
to have intended the natural and ordinary consequences of his acts. 

The law is summed up by Chief Justice Shaw in Commonwealth v. 
York, 9 Mete. 108, as foUows: "A sane man, a voluntary agent, 
acting upon motives, must be presumed to contemplate and intend 
the necessary, natural, and probable consequences of his own acts. 
If, therefore, one voluntarily or wilfully does an act which has a 
direct tendency to destroy another's life, the natural and necessary 
conclusion from the act is that he intended so to destroy such per- 
son's life. So if the direct tendency of the wilful act is to do 
another some great bodily harm, and death in fact follows, as a 
natural and probable consequence of the act, it is presumed that he 
intended such consequence, and he must stand legaUy responsible 
for it. So where a dangerous and deadly weapon is used with vio- 
lence, upon the person of another, as this has a tendency to destroy 
life or do some great bodily harm to the person assailed, the inten- 
tion to take life or to do him some great bodUy harm is a necessary 
conclusion from the act." 
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And the intent, as in Moses Smith's case> may be transferred. 
Where a persoirin perpetrating or attempting to perpetrate a felony, 
unintentionally kills another, such killing is murder at common law. 
If the unintentional killing was done in attempting a misdemeanor, 
then it is manslaughter. Coke has given an apt illustration of this 
distinction, which is found in all the text-books on criminal law. A 
and B. are neighbors, and both own chickens. A. intending to kill 
and steal B.'s chickens shoots at them, but kills B., who was on the 
other side of the fence and whom he did not see. C. and D. are 
neighbors. Under the same circumstances, C. shoots at D.*s 
chickens not intending to steal them, but merely wanting to wound or 
kill them for the purpose of annoying D. by injuring his property, 
C. kills D. E. and F. are neighbors also. E. in shooting at his own 
chickens to kill them for his own use, kills F., not knowiiig him to 
be anywhere near. A. is guilty of murder, C. is guilty of man- 
slaughter, while E. is not guilty of any criminal offense. 

And where a statute prohibits an act, and it appears to have been 
the intention of the Legislature that the person doing the forbidden 
act should do it at his peril, he is liable for so doing even although 
he had no criminal intention. See next case. 
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ACTS PROHIBITED BY STATZ7TE — INTENT 

IMMATERIAL. 



COMMONWEALTH v. MASH. 

[7 Mete. 472.] 

This was an American Enoch Arden case. Early 
one morning in November, 1838, Peter went out of 
his house in Nantucket after telling his wife, Mehitabel, 
who was cooking the breakfast, that he would return 
to that meal in the course of a few minutes. But the 
minutes went by and no Peter. The things on the 
table got cold, and no Peter. The days came and the 
days went by for four long years, and still* no Peter. 
Then Mehitabel gave him up, and yielding to the 
solicitations of Wilh'am Barrett, was married to him on 
the 10th of April, 1842. But the wedding bells had 
scarce ceased ringing and the wedding feast was hardly 
over, before into the Barrett homestead stalked Peter. 
Mehitabel fainted, William swore. Now there was an 
ugly law on the statute book of Massachusetts which 
said it should be a crime for any person, having a 
husband and wife living, to marry another person, — 
unless the husband or wife should have been absent 
beyond sea for seven years. When Mehitabel had 
recovered from the shock of her first spouse's appear- 
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ance she was taken to court to answer a charge of 
bigamy. 

And here she was told by the learned Chief Justice 
Shaw that she had done very wrong and would have to 
be convicted even though she honestly believed when 
she married William that Peter was dead, and during 
his absence had inquired far and near but could obtain 
no tidings of him. ** It was urged in the argument/' 
said the judge, ^* that where there is no criminal intent 
there can be no guilt, and if the former husband was 
honestly believed to be dead, there could be no crim- 
inal intent. The proposition stated is undoubtedly 
correct in a general sense; but the conclusion drawn 
from it, in this case, by no means follows. Whatever 
one voluntarily does, he, of course, intends to do. If 
the statute has made it criminal to do any act under 
particular circumstances, the party voluntarily doing 
that act is chargeable with the criminal intent of doing 
it. On this subject the law has deemed it so impor- 
tant to prohibit the crime of polygamy, and found it so 
difficult to prescribe what shall be sufficient evidence 
of the death of an absent person to warrant a belief of 
the fact, and as the same vague evidence might create 
a belief in one mind and not in another, the law has 
also deemed it wise to fix a definite period of seven 
years continued absence without knowledge of the 
contrary, to warrant a belief that the absent person is 
actually dead. One, therefore, who marries within 
that time, if the other party be actually living, whether 
the fact is believed or not, is chargeable with that 
criminal intent by purposely doing that which the law 
expressly prohibits." 
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REG. T. PRINCE. 

[L. R. 2 C. C. R. 164.] 

Because Henry Prince fell in love with Annie 
Phillips, of Kingston on Thames, sixteen of England's 
highest judges had to meet in consultation, and decide 
a very intricate and difficult question. There would 
have been no trouble if Father Phillips had not taken 
a very strong dislike to Henry, or if Annie had been a 
few years older. But as she was not of age, and the 
stern parent could not be won over, the lovefs agreed 
to elope. They carried out their plan, but were pur- 
sued and captured, and Henry was indicted under a 
statute which provided that whoever took out of the 
charge of her father and against his will *' any unmar- 
ried girl under the age of sixteen years," should be 
punished. 

Henry's only defense was that he thought she was 
eighteen years old ; that Annie told him so, and her 
appearance made him believe her statement to be true. 
But fifteen of the sixteen judges were of opinion that 
this made no difference. *^ The Legislature has 
enacted,'' said Bramwell, B., << that if anyone does 
this wrong act, he does it at the risk of her turning out 
to be under sixteen." 

There was a statute in Massachusetts making it an offense to 
admit a minor to a billiard-room without the written consent of his 
parent or guardian. Samuel Emmons kept a billiard-room,«and to 
it one evening came Austin Lynde and Heniy Macdonald. Before 
he came in, Emmons asked Lynde if he was over twenty-one, to 
which he repUed thtt he was, and he certainly looked like it, being 
full grown. So Emmons, believing him to be over age, let him play, 
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and being sabseqaently prosecuted under this statute, pleaded this 
as an excuse. But the court said it made no difference. " It was 
not material to show that the defendant did not know or have rea- 
son to believe that the alleged minor was under age. The prohibi- 
tion of the statute is absolute. The defendant admitted him to the 
room at his peril, and is liable to the penalty whether he knew him 
to be a minor or not. The offense is of that class where knowledge 
or guilty intent is not an essential ingredient in its commission and 
need not be proved.'* Com. v. Emmons, 98 Mass. 6. 

Another statute provided that whoever sells, or keeps, or offers 
for sale adulterated milk, or milk to which water or any foreign 
substance has been added, should be punished . Now Patrick Farren 
sold Bridget Donnigan several quarts of milk which knew more of 
the pump than of the cow, and though Patrick called the saints to wit- 
ness that he knew not that this was so, he had to pay the fine. ** It 
is of the greatest importance," said the court, << that the commun- 
ity shall be protected against the^ frauds now practiced so exten- 
sively and skillfully in the adulteration of articles of diet by those 
who deal in them, and if the Legislature deem it important that 
those who sell them shall be held absolutely liable, notwithstanding 
their ignorance of the adulteration, we can see nothing unreason- 
able in throwing this risk upon them. It is the same risk which 
every man takes who sells intoxicating drinks, the law making him 
liable to the penalty although it is not proved that he knew that 
the liquors were intoxicating.'' Com. v. Farren, 9 Allen, 489. And 
in a case where another milkman had been following Patrick's 
example the court said: << The defendant in this case contends that 
the statute is unconstitutional because it is in derogation of common 
right. The substance of the argument is this : It is innocent and 
lawful to sell pure milk, and it is innocent and lawful to sell pure 
water; therefore the Legislature has no power to make the sale of 
milk and water when mixed, a penal offense unless it is done with 
a fraudulent intent. But it is notorious that the sale of milk adul- 
terated with water is extensively practiced with a fraudulent intent. 
It is for the Legislature to judge what reasonable laws ought to be 
enacted to protect the people against this fraud and to adapt the 
protection to the nature of the case. They have seen fit to require 
that every man that sells milk shall take the risk of selling a pUre 
article. No man is obliged to go into the business ; and by using proper 
precautions any dealer can ascertain whether the milk he offers for 
sale has been watered." Com. v. Waite, 11 Allen, 264; State v. 
Smith, 10 R. I. 258. * 
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So where a statute makes it an offense to sell liqnor to a minor or 
a, common drunkard, a person selling liquor to one who he believes 
at the time not to be, but who turns out to be, one or the other. Is 
punishable. Ulrich v. Com., 6 Bush, 400; Barnes v. State, 19 Cknm. 
898. And where a penalty was given against a magistrate for 
marrying minors without the consent of their parents, it was held 
that the magistrate was liable, notwithstanding he honestly believed, 
after diligent inquiry, that the persons married were of lawful age. 
Beckham v. Nacke, 66 Mo. 646. 

It is assumed in all these cases that the Legislature in passing 
such laws knew that it was generally impracticable to prove the 
knowledge, and regarded the protection of the community from the 
practices it prohibited as more important than the occasional 
injustice of punishing an innocent wrong-doer. For the evil to the 
community is the , same whether the unlawful intent is present or 
not. Therefore, the true rule on this point seems to be that the 
court must decide whether it was the intention of the Legislature 
that the person doing the forbidden act should do it at his peril or 
that his ignorance as to the existence of the fact or jiis mistaken 
belief, in good faith and on reasonable grounds that it did not exist, 
should excuse. Steph. Dig. £v.. Art. 84. 
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IGNORANCE OR MISTAKE OF LAW NO EX- 

CUSE, 



WHITTOX V. STATE. 

[87 Miss. 879.] 

Whitton and Ford, who were partners in the grocery 
business in a Mississippi town, had a license to sell spir- 
itaous liquors. One day a man << half seas over/' as 
the phrase is, staggered into the store and asked for 
whiskey. The bottle was set before him ; he paid for 
and tossed downa dram, <^ Some saysthree fingers, some 
says two, I leave the choice to you," as the poet laureate 
of England has remarked.^ Now^ as it was against the 
law to sell intoxicating liquors to an intoxicated person, 
the firm were speedily indicted. When brought into 
court they did not deny the fact ; all they had to say 
was that they did not know they were doing anything 
wrong ; they had no idea that there was such a law on the 
books. 

But they were told that this was no excuse. '*A 
person," said the court, **is bound to know the law; 
he is held to the consequences of a wilful violation of 
it, whether he knew of its existence or not. Other- 
wise it would be difficult to punish any man for a vio- 
lation of law, because it might be impossible to prove 
that he had knowledge of the law. Hence, the legal 



^ Or perhaps it was John Hay. 
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presumption that every man knows the law and that 
his violations of it are willful." 

< 'All men are presnmed to know the law ." This is an old maxim, 
and its wisdom is sufflcientlj obvious. If anj other role was to be 
permitted, the most ignorant and ttoleamed, who are apt to be the 
most brntal and criminal, would go Unpunished. A couple of 
illustrations wiU show how strictly this principle is applied. M. 
Barronet, a Frenchman, fought a duel in England, killing his man. 
Monsieur derived all his views of dueling from his training and 
residence in France, where at that time (and probably yet) killing 
in this manner is no murder. Nevertheless his ignorance that to 
kill a person in a duel was murder by the laws of England was held 
no defense. Barronet's Case, 1 El. & Bl. 1. 

A sailor was once indicted for violating a statute which was 
passed while he was at sea, and could not by any possibility have 
heard of its existence. The judges held him guUty, but thought it 
such a hard case that they, with praiseworthy unanimity, recom- 
mended the king to pardon him. Rex o. Bailey, R. & R. 1. 
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MISTAKE OF FACT MAY NEGATIVE INTENT. 



COMMONWEALTH v. PRESBY. 

* 

[U Gray, 66.] 

<< Taking one consideration with another 
The policeman's lot Is not a happy one," 

Said Officer Presbj, as he stepped into the dock to an- 
swer a charge of assault and battery. Walking his beat 
one night in the city of Lowell, he saw in the gutter the 
form of a man. He tried to raise the man on his feet 
but could not, and the atmosphere within a radius of 
half a block was decidedly alcoholic. << Dead drunk/' 
said the officer; and intending to follow his orders to 
arrest all intoxicated persons found in the street, he con- 
ducted the man to the station-house. On the way 
there the man revived and wanted to go home, explain- 
ing [that he had fallen down in a fit, and that his 
friends after applying whisky as a stimulant, had 
gone for assistance. But the policeman thought this 
a ruse, and the man had to spend a night in a cell. 
When he was discharged the next morning he lost no 
time in having the policeman indicted. 

As the policeman had no authority to arrest a person 
not intoxicated, and as it was admitted that the man 
told the truth, the question was whether the fact that 
the policeman had made an honest mistake was any 
defense. The jury thought not and convicted him. 
But in the Supreme Court the law was laid down in 
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the policeman's favor. ^^ If he acted in good faith, 
upon reasonable and probable cause of belief , he is 
not to be regarded as a criminal because he is found 
to have been mistaken." 

If a person acts under a state of faxU which he, in good faith 
and on reasonable grounds, believes to exist, he Is treated in the 
same manner as he would have been had such state of facts actually 
existed. An old English case in Lord Hale's time is generally cited 
to illustrate this principle. A gentleman being wakened in the 
night by a noise in the kitchen, seized his sword, and seeing a form 
there secreted in a closet made a thrust at it thinking it a burglar. 
The person in the closet was no burglar, but a female friend of a 
maid who had, unknown to the master, come home with the maid, 
and had been allowed to sleep in the kitchen. Lord Hale held 
that the act having been done under a reasonable belief that she 
was a felon, her killing was not criminal. Levett's Case, 1 Hale, 
474. Mr. Justice Foster relates a case of this kind which came be- 
fore him. Upon a Sunday morning a man and his wife went a mile 
or two from home with some neighbors to take dinner at the 
home of their common friend. He carried his gun with him, hop- 
ing to meet with some diversion by the way; but before he went to 
dinner he discharged it, and set it up in a private place in his 
friend's house. After dinner he went tp church, and in the evening 
returned home with his wife and neighbors, bringing his gun with 
him, which was carried into the room where his wife was, she 
having brought it part of the way. He taking it up touched the 
trigger, and the gun went off and killed his wife whom he dearly 
loved. It came out afterwards that while the man was at church, a 
person belonging to the famUy privately took the gan, charged It 
and went after game; but before the service at the church was 
ended, returned it loaded, to the place whence he took it, and 
where the defendant, who was ignorant of all that had passed, 
found it, to all appearances, as he had left it. << I did not inquire," 
said Mr. Justice Foster, " whether the poor man had examined the 
gun before he carried it home; but being of opinion upon the whole 
evidence that he had reasonable grounds to believe that it was not 
loaded, I directed the jury that if they were of the same opinion 
they should acquit him, and he was acquitted." Fost. Cr. L. 265. 
But there must be reasonable grounds for the belief, and the 
party must not be guilty of negligence. In the case before Mr. 
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Justice Foster, the man had good reason to believe that the gnn 
was unloaded, for he had discharged it himself only a short time 
before. Where a man picked up a revolver which he knew had a 
cartridge in it, but which he thought was too old to explode, and 
snapped it at a woman to frighten her, and the pistol went off and 
killed her, it was held that, though a mistake on his part, it was 
BO negligent a mistake that he must be convicted of manslaughter. 
State V, Hardie, 47 la. 647. 
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COMPULSION MAT EXCUSE. 



BEX V. CRUTCHL.EY. 

[6 C. & P. 138.] 

A rural mob engaged in breaking threshing machines 
forced Cnitchley, a farm laborer, and others whom they 
met on their march, to give each machine a blow with 
a sledge hammer. Cnitchley, as soon as he got a 
chance, ran away. Being afterwards apprehended and 
tried for breaking the machine, he was acquitted, on 
the ground that an act done under compulsion is not a 
crime. 

An involuntary act, whateyer effects it may produce, cannot con- 
stitute a crime. If A., pushing B. against C, puslies C,. over a 
precipice, A. and not B. is guilty of C.*s murder, if he die from the 
faU. 1 Hale P. 0.434. 

Compulsion is very well defined by Stephen in his History of 
the Criminal Law. " A man is under compulsion,*' he says,*< when 
he is reduced to a choice of two evils, where he is so situated that In 
order to escape what he dislikes most, he must do something which 
he dislikes less, though he may dislike extremely what he deter- 
mines to do." A criminal, for example, walking to execution is 
under compulsion, if any man everiis or was, but his motions are 
voluntary. He walks to his death because he prefers it to being 
carried. This is choice, though it is a choice between extreme 
evils. 

There are three forms of compulsion which may excuse an act 
which would otherwise be a legal crime. 'They are — 

1. CompuUion by a husband over a Moift, This class of cases 
has been already noticed. See anit^ p. 4. The exception is rather 
illogical when confined, as it is, to the particular relation of wife. 
'* As the law stands it produces this result. A husband and wife of 
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mature age, and their daughter of fifteen commit a theft. It is 
proved that the girl acted under actual threats used by her father. 
Nothing appears as to the wife's part in the matter except that her 
husband was present when she committed the offense. ^ The wile 
must be acquitted on account of the presumed coercion of the hus- 
band; the daughter must be convicted, notwithstanding the actual 
coercion of her father.*' Steph. Hist. C. L. 106. 

2. Compulsion by ihreats of injury to person. Whatever is neces- 
saiy for a man to do to save his life, he may do. If he joins a band 
of rebels from fear of death if he refuses, he is not a traitor, while 
the constraint remains. R. v, McGrowther, 18 How. St. Tr. 894. 
And where the threats are made by a body of rebels or rioters, 
threats of i njury to pr operty are su£Qcient to excuse him. Steph. 
Hist. C. L. loeT"^ 

8. Compulsion firom necessity , The law of self-defense which is 
stated further on, falls within this division. Other instances sug- 
gest themselves. Everjrthing has to yield to necessity, and the 
law recognizes the universality of this principle. A person cling- 
ing to a plank In the sea, sufficient only to support one, would be 
justified in pushing off another who should try to save himself by 
grasping it. A person whose house Is on Aire may seize without in- 
curring the charge of felony, the liose of a nejlghbor to extinguish 
the fire. A person who Is bathing and whose clothes have been 
stolen may snatch up clothing he may find on a clothes line so as 
not to be obliged to enter a village naked. Whether a person who 
is starving niay help himself to food, and not be a thief in the eye 
of the law, is disputed. But Mr. Bishop, whose opinion is of great 
weight, thinks he may. Bish. C. L., sect. 849. 



f > 
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INDICTABILTTT OF ATTEMPTS. 



GRIFFIN V. STATE. 

[26 Ga. 498.] 

Intending to enter a store in the town where he lived 
and steal some jewelry which he knew was there, Grif- 
fin took an impression of the lock and had a false key 
made. He was prevented from carrying out his design, 
but was indicted for an attempt. It was held that he 
might be convicted. ** Here," said the court, ** are 
two acts toward the accomplishment of a felonious ob- 
ject, and done with the intent to accomplish it." 
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PREPARATION NOT ATTEMPT. 



PEOPLE T. MURRAY. 

[14 Cal. 169.] 

<<A man may not marry his sister's daughter.'' So 
saith the prayer book ; and the statutes of California 
contain an inhibition of the same kind. But love 
laughs at prayer books and statutes as well as at 
locksmiths. So Mr. Murray persuaded his niece to 
elope with hin^, and sent for a magistrate to marry them. 
The magistrate did not come ; a policeman did, and Mr. 
Murray was indicted for an attempt to contract an 
incestuous marriage. 

Mr. Murray, however, was discharged. ** The evi- 
idence," said the court, ** shows very clearly the inten- 
tion of the defendant, but something more than 
*mere intention is necessary to constitute the offense 
charged. Between preparation for the attempt, and 
the attempt itself there is a wide difference. The prep- 
aration consists in devising or arranging the means or 
measures necessary for the commission of the offense ; 
the attempt is the direct movement toward the com- 
mission after the preparations are made. To illustrate : 
A party may purchase or load a gun with the declared 
intention to shoot his neighbor ; but until some move- 
ment is made to use the weapon upon the person of 
his intended victim there is only preparation and not an 
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attempt. For the preparation he may be held to keep 
the peace ; but he is not chargeable with any attempt 
to kill. So in the present case the declaration and 
elopement and request for a magistrate were prepara- 
tory to the marriage ; but until the officer was engaged 
and the parties stood before him, ready to take the 
vows appropriate to the contract of marriage, it can- 
not be said in strictness that the attempt was made. 
The attempt must be manifested by acts which .would 
end in the consummation of the particular offense but 
for the intervention of circumstances independent of 
the will of the party." 

A mere intent existing in the mind to commit a crime is not a 
pnnishable offense. 

Bat an '^attempt" to commit a crime is punishable. An at- 
tempt to commit a crime is an act done in part execation of a de- 
sign to commit a crime. There must, therefore, to constitute an 
indictable attempt be an intent and an act. 

The act need not be done in execation of the crime — for then 
the actual crime would be committed and the party would be in- 
dictable for that — but it is sufficient if it is done in furthering the 
carrying out of the intent. But here it must be borne in mind 
that an act remotely leading toward the commission of the crime 
is not sufficient — the act must be Immediately connected with it. 
For instance, if a man intends to commit a murder, and is seen to • 
walk toward the place of the contemplated scene, that would not 
be enough. Roberts* Case, Dears. 550. Or a mangoes to a place 
Intending to commit a murder, but when he is there he does not 
find the man he expected to find. The man cannot in law be said 
to have attempted to commit the murder. He merely attempts to 
cany an intention into effect. Beg. v, McPherson, D. & B. 196. 
Or a man buys a g^un wherewith to commit a murder, or a box of 
matches to fire a house ; if he do nothing further he cannot be 
said to have attempted either crime. Beg. v. Cheeseman, 9 Cox, C. 
C.108. He has made "preparations," for committing the crime; 
but mere preparations are not sufficient to constitute an attempt. 
This iB the reason that the uxorious Mr. Murray was not found 
goilly. But in another case in England where a party took a 
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false oath in order to procore a marriage license, it was held that 
he was gnilty of an attempt to marry withont a license. " It is 
said," said tiie Chief Justice, **that there was no offense becanse 
a marriage was not actually had, but nothing is more clear than 
thiB : that any one step necessaiy and useful for the purpose, will- 
fully taken towards the completion of a misdemeanor, is a misde- 
meanor." Beg. y. Chapman, 8 Cox, C. C. 467. 
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ATTEMPT VOLUNTARILY ABANDOITED. 



BEG. T. TAYLOR. 

[1 F. &F. 611.] 

Taylor was indicted for attempting to set fire to a 
stack of corn. Taylor was a tramp, who being refused 
aims from a farmer, became very abusive and threat- 
ened to burn him up. The farmer and one of his serv- 
ants watched him ; saw him go to a neighboring stack, 
kneel down and strike a lucifer match, but seeing that 
he was discovered he blew out the match and went away 
without firing the stack. 

The court held that if the tramp intended to set the 
stack on fire, and would have done so if he had not been 
interrupted, he Was guilty of an attempt. 

Beg. V. Taylor decides the principle that if the attempt be volun- 
tarUy abandoned from surprise or interruption, or from fear of de- 
tection, it is none the less a punishable attempt. 

8o if th€ ahixndonment he iniaolurUary, Goodman (his name was 
a misnomer in this instance) Intending to commit arson, saturated 
a blanket hung against the side of a building with oU. He lighted 
a match, held it till it burned weU and then put it against the 
blanket. But the match went out, and Goodman not having another, 
the bonfire had to be delayed. It was held that the attempt was 
complete. '' The fact,** said Hagarty, C. J., " of his going away or 
ceasing further action after the match went ou^ not by any aot or 
will of his, seems to put the matter just as if he had been inter- 
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rapted, or was seized by a police officer at the moment. It seems 
to me that the attempt was complete, as an attempt, at that moment 
and no change of mind or intention on the prisoner's part can alter 
its character." Queen v. Goodman, 22 U.C. C. P. 888. 
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ATTEMPT TO COMMIT AN IMPOSSIBILITY. 



STATE V. WHiSOir. 



[80 Conn. 600.] 



In the crowd which attended the funeral of General 
Lyon, at Hartford, Connecticut, in September, 1861, 
were a couple of pickpockets. One of them attempted 
to *' work " an old lady who was watching the proces- 
sion, and had his lumd in her pocket when he was seized 
and taken to the lock-up. It turned out that the 
old lady's pocket was like Mother Hubbard's cup- 
board — and that the pickpocket was doing an im- 
possible thing in trying to rob a woman who had 
nothing to rob. 

But the court said that this made no difference. *< It 
is claimed," saidButler, J., ** that there must be present 
ability to perpetrate the offense ; that if in this case the 
pocket was empty, there could be no such abil- 
ity. ♦ ♦ ♦ There must undoubtedly be present 
ability to perpetrate the offense. The person must be 
of legal age, compos mentis ^ and in a situation to effect 



CRIMINAli GASES SIMPLIFIED. 69 

the purpose, directly or by the agency of others. But 
it is not true that the thing intended to be taken must 
be where the attempting thief supposes it to be, or that 
there must be, in fact, property where he supposes there 
is. It is sufficient if he supposes there is property in 
the pocket, trunk, or other receptacle, and attempts by 
some act, adapted to the purpose, to obtain it feloni- 
ously." 

To attempt is to make an effort to effect some object; to make a 
trial or experiment; to endeavor to use exertion for some purpose. 
A man may make an attemi>t, an effort, a trial to steal by breaking 
open a trunk and be disappointed in not finding the object 
of his pursnit, and so not steal in fact. So a man may make an 
attempt, an experiment, to pick a pocket by thrusting his 
hand into it, and not succeed because there happens to be 
nothing in the pocket. StiU in both cases he has clearly made the 
attempt and done the act towards the commission of the offense. 
Com. V. McDonald, 5 Gush. 865. In Massachusetts, in the year 
1868, it was against the law for a person without authority from the 
President or Governor to solicit a person to leave the State to 
enter miUtaiy service. One Justin Jacobs tried to persuade Benja- 
min Darling to do this, and was indicted. It turned out that Darl- 
ing was no man for a warrior; his physical condition was such that 
(Falatafl being dead some years) no recruiting officer would have 
mustered him in. Mr. Justice Gray, in deciding that this constituted 
BO defense, laid down the law very clearly as foUows: "Whenever 
the law makes one step towards the accomplishment of an unlawful 
object, with the intent or purpose of accomplishing it, criminal, a 
person taking that step with that intent or purpose, and himself 
capable of doing every act on his part to accomplish that object, 
cannot protect himself from responsibility by showing that by rea- 
son of some fact unknown to him at the time of his criminal attempt, 
it could not be fully carried into effect in the particular instance. 
Upon this principle, on an indictment under a statute against pass' 
ingor disposing of forged bank-notes with intent to defraud, it has 
been held no defense that those to whom the notes were passed 
knew them to be forged, and therefore could not be defrauded. 
Rex t». Holden, B. & Bo. 154 ; Com. v . Starr, 4 Alien, 801 . So a statute 
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making It felony to administer poison, or use any Instrument with 
intent to procure the miscarriage of any woman, extends to a case 
in which the woman was not pregnant. Beg. v. Qoodchlld, 2 C. & 
K. 298." Com. o. Jacobs, 9 Allen. 275. 
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PBINCIPALS AND ACCESSORIES. 



BBEESE Y. STATE. 

[12 Ohio St. 146.] 

Being quite <* broke," Breese, and a couple of his 
pals, made up their minds to rob a store. But, finding 
out that the owner of the store slept there every night, 
they were forced to change their scheme. Fortune 
favored them, however. About this time a Mr. 
McGhee gave a party, and it was agreed between the 
three that Breese should induce the storekeeper to go 
to the party, and while he was there the pals would go 
through the store. The plan succeeded. The store- 
keeper yielded to the arguments of Breese, and went 
with him to the party. But while the revelry went 
on the two pals were busy, and when the storekeeper 
returned, his stock was much lighter than when he 
went away. The police were sent for, and finding 
Breese the possessor of more silk handkerchiefs and 
jewelry than gentlemen usually carry, they arrested 
him, and the whole scheme speedily leaked out. 

Breeze was indicted for the burglary and convicted, 
it being held that he was a principal in the second 
degree. *^Any participation in a general felonious 
plan," said the court, <* provided such participation 
be concerted, and there be a constructive presence, is 
enough to make a man principal in the second degree. 
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The defendant was by the agreement not only to pro- 
cure the storekeeper to go to the party, to give his 
confederates greater security from detection in the act 
of breaking into the store , but * * * to keep him 
there while his confederates were engaged in breaking 
said store y and in concealing the fruits of said crime 
in pursuance of said previous confederacy." 

Those who participate in the commission of crimes are either 
principals or accessories. Principals are either of tiie JfrH 
or the second degree; accessories are either htfort or wft^r the 
fact. 

A person may 

(a.) Commit the crime with his own hand; or, 

(&.) Suggest a crime to another, and persuade him to commit It. 

The crime so suggested 
(c.) May be committed, or, 
(d.) May not be committed. 

When it is committed, it may be done 

(e.) By a» single person, alone at the time; or, 

(/.) By one or more, in the presence of others, helping or coun- 
seling its perpetration. 

After it has been committed the criminal may be 

(^.) Assisted to escape, or helped to use the proceeds of his 
crime. 

To make these cases clearer, we wUl gave an illustration of each 
case: — 

(a.) A. meets a man and kiUs him or robs him, or goes to a house 
and steals therefrom. 

(6.) B. persuades or hires a ruffian to kill an enemy. 

(c.) C. instigates a ruffian to rob a neighbor. The ruffian robs 
the neighbor. 

(d.) D. advises a person to murder his wife. The person re- 
fuses to do so. 
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(0.) £. asks a rofflan to murder an enemy. The ruffian meets 
the enemy a]pne in the woods and kills him. 

(/.) F., G., and H., go ont with a design to rob. F. commits the 
robbery. O. stands by ready to help. H. is stationed some way 
off, to give the alarm if any one comes. 

(^.) I. robs a house. J. hides him and helps him to escape to 
another country. 

In the above cases A. is a principal in the first degree, C. is 
an accessory before the fact, D. is only guilty of the misde- 
meanor of incitement, £. is an accessory before the fact, F. is a 
principal in the first degree, O. and H. are principals In the 
second degree, J. is an accessory after the fact. 

The test as to whether a person is a princip<tl or an aeesBBory, is 
whether he was present or absent at the commission of the crime. 
If he was present, he is a prtneip€U; if he was absent, he is an acce«- 

aonr. 

A principal in the Jirst degree is the actual perpetator of the 
crime. (A., F., and I., in the illustrations above.) He must be 
present at the place, and do the act with his own hand. But the 
hand of an innocent agent is considered his own hand in the 
eye of the law. Smith tells Bobbie, a child under seven, to bring 
him goods from a store without the proprietor seeing him. Bob- 
bie does so. Smith is a principal in the first degree. Or, Smith, 
knowing a note to be forged, asks his friend, Brown, who thinks it 
genuine, to get it changed for him. Brown does so, and gives 
Smith the money. Here Smith is a principal in the first degree. 
Tlie reader will note that, if Brown had known that the note was 
forged. Brown would have been the principal in the first degree, 
and Smith an accessory before the fact. ** But Smith," it will, 
perhaps, be said, ''was not present when the goods were taken 
by BobMe, or the note changed by Brown, and your definition 
above says that he must be present." True ; but the law gets 
around tiiis by considering Smith as being constructively present. 
Beg. 9. Manley, 1 Cox, C. C. 104; Reg. v. Scares, R. & Ry. 25. 

A principal in the second degree is one who is present at the com- 
mission of the c'rime, aiding and abetting the commission. Mr. 
Breese, In the principal case, was this kind of a fellow; and so 
were O. and H., In the illustration above. G., it will be noticed, 
was actually present, while both H. and Breese were only con- 
structively present. But, for the purposes of punishment, they 
are all in the same boat. 
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An accesBory before the fact la one, who, though being absent when 
the crime was committed, procures or aids its commission. In 
the illustration above, C. and £. were this kind of people. 

It is clear that a person setting another up to commit a crime, is 
doing a very dangerous thing, for the party selected may not fol- 
low his Instructions to the letter. He may 

(a.) Commit a different kind of crime ; or he may 

(&.) Commit the selected crime on another person; or, 

(c.) The instigator may weaken, and want to get out of the 
affair. 

The law on this subject is : — 

(a.) That the instigator is guilty in tills case. For instance, 

A. asks B. to murder C. by shooting him. B. murders C. by stab- 
bing. A. is an accessory before the fact to the murder of C. 

(b.) That the instigator is not guilty in this case. A., for 
example, instigates B. to murder C. B. murders D. A. is not an 
accessory before the fact to the murder of D. 

But in both of these cases, if the different crime was the proba- 
ble consequence of the instigation, the instigator is an accessory 
before the fact. A., for example, describes C. to B. and instigates 

B. to murder C. B. murders D., whom he believes to be C, be- 
cause D. corresponds with A.^s description of C. Or, A. instigates 
B. to rob D. B. tries it, but D. resists, and B. kills D. In both 
cases A. is an accessory before the fact to the murder of D. Steph. 
Cr. L. 29. 

(c.) The instigator is responsible until he has given the princi- 
pal notice that the thing is to go no further. A. advises B. to 
murder C, and afterwards, by letter, withdraws his advice. B. 
murders C. A. is not an accessory before the fact, if his letter 
reachesB. before he murders C. ; but he is, if it arrives afterwards. 

An nceessory after the fact is one, who, knowing a felony to have 
been committed by another, receives, relieves, comforts, or assists 
the felon. This was J.'s position in the illustration above. To this 
rule there is one exception — the case of a married woman assisting 
her husband. See ante, p. 4. 

Mr. Harris gives an imaginary case, in which each of the four 
kinds of participation in a crime described above is to be found. 
A. incites B. and C. to murder a person. B. enters the house and 
cats the man's throat, while 0. waits outside to give warning in 
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case any one should approach. B. and C. flee to D., who, knowing 
that the murder has been completed, lends horses to facilitate their 
escape. Here B. Is a principal in the first degree, and C. in the 
second degree; A. is an accessory before the fact, and D. an ac- 
cessory after the fact. 

In treason, all the participants are principals. The courts were 
very hard on treason, and spread the net very wide, so as to catch 
every disloyal person when possible. And In misdemeanors there 
are no accessories, all the participants being regarded as principals. 
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CHAPTER ni. 

OFFENSES AGAINST THE PUBLIC ALONE. 



TREASON. 



UNITED STATES v. HOXIE. 

[1 Paine, 265.] 

The embargo laws which our goyemment passed 
early in the present century did not at all please Mr. 
Hoxie, of Vermont. He owned a good deal of timber 
which would bring a good price in Canada, if he could 
only get it there. But there were United States offi- 
cers all along the border whose duty it was to see to 
it that nothing of the kind went into Canada. Mr. 
Hoxie was determined that his timber should go. So 
he built a raft of it and hiring and arming a crew 
of three score men determined to take it out of the 
country, peacefully if he could, forcibly if he must. 
Near the border troops were stationed to prevent such 
a thing. As the raft passed them the troops fired at 
the rafty which fire Mr. Hoxie' s men returned with 
spirit, and in dead earnest, Mr. Hoxie joining in the 
fight very actively. The end of it was that the raft 
forced its way across the line and to the Canadian soil, 
the men were paid off, and the timber sold. Mr. Hoxie 
was subsequently captured and indicted for treason 
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in levying war against' the United States. It was de- 
cided, however, that Mr. Hoxie's resistance to the law 
being for a private and not for a public purpose, he 
was not guilty of treason. 

Treason is always regarded as the highest crime punishable by the 
law and the penalty is always death. At common law there were two 
kinds of treason : High treason, which was a violation of the alle- 
giance owing to the king; and, petit treason, which was a yio- 
lation of the aUegiance owing to a superior — thus, for a wife to 
kin her husband or a servant his master was petit treason. 
This crime has been abolished, and is now simply murder. 80 
that <' Treason," as used at this day means high treason. In En- 
gland, asinaU monarchical countries, treason could be committed 
in very many ways, for example, by imagining the Sovereign's death, 
levying war against him, adhering to the king's enemies; killing 
his wife or son, or violating his wife or daughter, killing the 
chanceUor or judges, and in many other ways. In the United 
States, however, the crime is strictly defined by the constitution 
and consists of ''levying war against the government or 
adhering to its enemies." 

United States 0. Hoxie shows that to " levy war *' means to carry 
on a public war against the government and not a private war for 
a private purpose. Tested by this rule, the number engaged in 
the outbreak or resistance to the national authority is not material. 
In 1861, some slaves having escaped from Maryland to Pennsyl- 
vania, the master followed them and with United States officers at- 
tempted by authority of the Fugitive Slave Law to take them back. 
Led by one Hanway, the slaves resisted arrest, and the Federal of- 
ficers were driven away — the owner being kiUed. Hanway was 
indicted for treason in levying war against the United States. On 
the trial Mr. Justice Grier in charging the jury said : ** To con- 
stitute the 'levying war' the insurrection must be to effect some- 
thing oikpubUc nature, to overthrow the government, or to nullify 
some law of the United States, and totally to hinder its execution 
or compel its repeal. A band of smugglers may be said to set the 
law at defiance, and to have conspired together for that purpose, 
and to resist by armed force the executionof the revenue laws; 
they may have battles with the officers of the revenue in which 
numbers may be slain on both sides, and yet they wlU not be gaUty 
of treason, because it is not an insurrection of a public nature, but 
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merely for private lacre or advantage. A whole neighborhood of 
debtors may conspire together to resist the sheriff, and his officers 
in executing process on their property, they may perpetrate their 
resistance by force of arms, may kill the sheriff and yet they will 
be liable only as felons and not as traitors. Their insurrection is 
of a private, not of a public, nature; their object is to hinder or 
remedy a private, not a public, grievance. A number of fugitive 
slavesmay infest a neighborhood, and may be encouraged by the 
neighbors in continuing to resist the capture of any of their num- 
ber; they may resist with force aud arms their master or the pub- 
lic officers who may come to arrest them; they may murder and 
rob them; they are guilty of felony and liable to punishment, but 
not as traitors. Their insurrection is for a private object, and 
connected with no public purpose. It is true that, constructively, 
they may be said to resist the execution of the Fugitive Slave Law; 
but in no other sense than the smugglers resist the revenue laws 
and the anti-renters the execution laws. Their insurrection, 
their violence, however great their numbers may be, so long as it is 
merely to attain some personal or private end of their own, cannot 
be called levying war. Alexander the Great may be classed with 
robbers by moralists, but still the political distinction will remain 
between war and robbeiy . One is public and national, the other 
private and personal.*' 

On the other hand to take a stand against the government for 
the purpose of overthrowing its authority everywhere, is a different 
thing — the universality of the design making it a rebellion against 
the State. The acts of the Southern States, and of each man en- 
gaged in the resistance of the national authority in 1861 and until 
the war dosed, were clearly " levying war " within the constitution, 
and all parties were technically guilty of treason. But as some 
one has written — 

Treason can never prosper — what's the reason? 
If it does prosper, none dare call It treason. 

When the attacks by a discontented people on the State succeed 
they are, of course, beyond the criminal law. And sometimes, too, 
when they do not succeed; but yet the outbreak has changed into 
a war in which each side is strong enough to compel the other to 
treat its adherents as enemies and not as criminals. This was the 
case with our late civil war. 

Misprision of treason is concealing a knowledge of a treason 
which has been committed or is contemplated. It is punished by a 
fine and imprisonment. 
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SedUUm is by word, deed, or writinjg to disturb the tranquility 
of the State, and stir up opposition to the government. The word 
is commonly used to include words written or spolcen, but it may 
include many other acts such as training to arms, holding unlaw- 
ful meetings, etc. 

Piracy consists in conmiittlng acts of robbery and depredation 
on the high seas which if commited on land would be felonies. The 
United States punishes the offense, because the '* high seas '* are not 
within the jurisdiction of any particular State. The term << high 
seas " includes not only the ocean, but every river, harbor, bay 
or other water outside the jurisdiction of any State, and where the 
tide ebbs and flows. The offense and punishment have been 
expressly defined by act of Congress. See U. S. Bev. Stat., § 5868. 
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BARRATRY. 

STATE V. CBHTTY. 

[1 Bailey, 879.] 

A justice of the peace of Charleston, S. C, with an 
eye to the fees which would accrue therefrom , was in the 
habit of advising those whom he found out had griev- 
ances or claims to sue in his court. Notwithstanding 
that in each case the party had a just ground of action, 
it was held that the justice was a *< common barrator" 
and punishable, by that law which he helped to adminis- 
ter, with both fine and imprisonment. 

The common law does not encourage strife, and to this end pun- 
ishes the stirring up of lawsuits or the meddling in disputes not 
one's own. Under this head come three crimes, viz.: BamjOryj 
Maintenance^ and Champerty, 

Maintenance is meddling In a suit which is none of one's business, 
as by assisting either party to prosecute or defend it. 

Champerty is doing the same thing, it being agreed that the party 
assisting shaU receive a portion of the judgment when recorered. 

In the old reports these crimes are frequent, but In this countiy, 
for reasons which have weighed with our judges — such as the 
policy of permitting a poor litigant, or one who has a valuable claim 
but no money to prosecute it with, to get outside assistance in carry- 
ing on his suit — these old offenses are not now regarded as crimes. 

Barratry f however, which is the frequent stirring up of suits and 
quarrels, is still an indictable offense. " Barratry," says a modem 
writer, <'is habitual champerty or maintenance, and is committed 
where one has become so accustomed to intermeddle in strifes or 
controversies in and out of court that he may be said to be a common 
mover, exciter, and maintainer of suits or quarrels, as one becomes 
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a common scold by the too frequent and habitual abusive use of the 
tongue, or a common seller of liquor who habitually sells it in viola- 
tion of law. A series of acts not less than three are necessary to 
constitute the habit which is the gist of the crime of barratry. The 
offense of barratry may be committed by a justice of the peace, 
who stirs up prosecutions to be had before himself for the sake of 
fees (Justice Chitty's case above), and it seems by one who unneces- 
sarily and for the purpose of opposing his adversary brings numer- 
ous ungrounded suits in his own right. Com. v, McCullochi 15 
Mass. 227.'* May Cr. L., § 66. 

6 
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COMPOUIWING OFFENSES. 



COM. V. PEASE. 

[16 Mass. 91] 

Titus Pease may be said to illustrate the truth of 
the saying that the road of the transgressor is apt to 
be thorny. Discovering that one of his servants had 
been robbing him he promised the thief that if he 
would pay him, $100 he would not send him to jail. 
The thief had no ready money, but having some prop- 
erty, Titus agreed to take his promissory note for $100. 
The thief gave the note, but before paying it died, 
and when Titus presented it to the executor, the latter 
refused to recognize it at all. Titus went home feeling 
rather disgusted at the way his forbearance had resulted- 
The next morning, on being arrested on a charge of 
conpounding a felony, he felt more disgusted, but was 
sure that the fact that he had got no value for the note 
would be sufficient to clear him. 

Titus, however, was mistaken. ** What," said Chief 
Justice Parker, << is the gist of the offense? It is the 
concealing of the crime, and abstaining from prosecu- 
tion to the detriment of the public. Now, if a man is 
induced to this by the promise of money and actually 
takes an obligation for the money, everything neces- 
sary to constitute him a criminal in the eye of the law 
seems to be done." 

To compound a crime is to agree not to prosecute it, knowing it 
to have been committed. The most common form is what used to 
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be called theft bote, viz. : forbearing to prosecute a thief li he re- 
tamfl the stolen money or goods, or part of them. The agreement 
not to prosecute constitutes the offense, and, therefore, if a person 
from whom property is stolen agrees for a consideration not to 
prosecute, he is guilty, though he may afterwards be compelled to 
prosecute by the officers of the law. State v. Duhamel, 2 Harr. 
(Del.) 582. The consideration need not necessarily be money or 
its worth, but may consist of any advantage accruing to the person 
who forbears, and proceeding from or on behalf of the felon. The 
crime may be committed as to either a felony or a misdemeanor. 
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MISCOITDUCT IN OFFICE — EXTORTION. 



COM. ▼. BAGIiET. 

[7 Pick. 279.] 

In the palmy dajd of imprisonment for debt, a jailor 
was allowed to collect from the debtor the sum of 
twenty cents for turning the key when he came in 
and twenty cents more for turning the key when he 
went out. The defendant, who was keeper of the New- 
buryport jail, on receiving John Osgood into his hands, 
told him the fee was forty cents, which John paid. 
The jailor was afterwa^s indicted and convicted of ex- 
tortion. <* There is certainly no right in a prison- 
keeper," said Parker, C. J., **to demand a fee for 
letting a man out of prison the moment he is put in, and 
it is extortion at the common law to receive, by color of 

m 

ofBce, a fee before it is due, though no more is taken 
than will, in all possibility, soon become due." 

If a public officer by color of his office does an illegal act, or 
abuses his powers from an improper motive, he is guilty of an 
offense — unless the iUegal exercise of authority was caused by a 
mistake of law in good faith. If the illegal act consists in taking 
money or property which is not his right, the offense is caUed << ea^ 
tartion.^^ If it consists in inflicting bodUy harm or any other injury, 
it is caUed *< oppreuUmJ* 

Extortton is committed when no money is due at all to the officer, 
or only a smaUer amount is due, or the amount taken is not yet due 
« Thus it is extortion for a justice of the peace to exact costs where 
they are not properly taxable, or from the party to whom they are 
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not taxable, or for a jailor to obtain money of his prisoner by color 
of his oflSce, or for a ferryman or miller to collect tolls not war- 
ranted by custom, or for a county treasurer to exact fees for acts 
required in the collection of taxes, but which had not been done 
(State V, Burton, 8 Ind. 98), or for a coroner or sheriff to refuse to 
do his oflScial duty unless his fees are prepaid, or to denumd and 
receive fees where none are by law demandable (People v, Cal- 
houn, 8 Wend. 420)." May Cr. L., § 106. 

Mr. Justice Stephen (Steph. Cr. L. 78), gives the following illus- 
trations of oppression in office A. and B., justices of the peace, 
refuse licenses to the keepers of public houses, because they 
refuse to vote as the justices wish. A. and B. commit oppression* 
A., a justice of the peace, sends his servant to the house of correc- 
tion for being saucy and giving too much com to his horses. A. 
commits oppression. A., a justice acting as such, orders B. to be 
whipped without such proof or information as the law requires. 
A. commits oppression. A., a justice, commits B., a pauper, to 
prison, for refusing to answer questions which A. had a right to put 
as toB.'s settlement, believing in good faith that A. had a legal 
right to commit B. A. does not commit a misdemeanor. Because 
in this last case, A. acted in good faith on a mistake of law. 
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PERJURY— ELEMENTS OF THE CRIME. 



STATE T. GAGE. 

[17 N. H. 375.] 

After dinner, at a tavern on a New Hampshire road, 
Greorge and Potter swapped horses. Potter, when he 
came to try his bargain found that he had considerably 
the worst of it, and brought an action against Greorge, 
alleging that he had warranted his horse to be sound 
when it was very far from it. When the trial came on 
Mr. Gage, very much to Mr. Potter's disgust, got on 
the witness stand and testified that he was present at 
the trade and that George did nothing of the kind. 

Subsequently Mr. Gage was indicted for perjury and 
it was proved pretty clearly that he was not present at 
all. His lawyer, however, argued that as he did not 
know anything about it, that is to say, did not know 
that any warranty had been made by George, he was 
not guilty of perjury. But this did not save him. 
** The averment is,** said the judge, ** that he swore 
to the fact, and that he did not know whether it was 
true or not. This seems to be all that is required to 
bring the act charged within the description of perjury, 
which consists not only in swearing material things 
known to be true, but in swearing to them without any 
knowledge on the subject." 

<* Perjmy by the common law seemeth to be a wiUf ul, false oath, 
by one who being lawf ally required to depose the trnth in any pro- 
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ceeding in a coarse of justice swears absolutely in a matter of some 
consequence to the point in question, whether he be believed or 
not." 1 Hawk. P. 0. 69. From this definition it is plain that 
th^e are no less than five requisites to the crime. 

1. There must be an oath. 

2. It must be wiUfuUy false. 

8. The party must be lawfully required to depose the truth. 

4. It must be in a proceeding in a course of justice. 

5. The matter must be of *<some consequence to the point in 
question.'* 

In this note, and in the succeeding cases, I propose to review 
these requisites of the old common law in the light of the more 
modem American rulings. And it will be found that the definition 
of the old writer is substantially the law of the United States on 
the subject at the present day. 

1. There must he an oath. An oath is an appeal to the Supreme 
Being to recognize the truth of the statement. It is calling God to 
witness that what one says is true. The common custom is to em- 
phasize the solemnity of the appeal by kissing a copy of the Holy 
Scriptures. This, however, is not essential — it is only necessary 
that the ceremony should be binding on the conscience of the per- 
son taking the oath ; and for this reason the peculiar rites of the 
Hindoos and other people, on such occasions — such as cutting the 
head off a fowl or breaking a dish — have sometimes taken place in 
our courts. In any case, so long as the form is properly gone 
through, the fact that there has been some irregularity does not viti- 
ate the oath. So, In the United States, the upraising of the right 
hand has come to be substituted for kissing the Book. 

In New York some parties were sworn on what they thought was 
the Testament, but it turned out that the book they kissed was 
Watt's Hymns. It was nevertheless held that if they testified 
falsely they would be guilty of perjury. People v. Cook, 8 N. Y. 
67. In an English case, a lot of poachers met at a house one night 
and before going out on their expedition one of them administered 
to the others, on a book which they thought was a Bible, an oath 
of secrecy. By statute, admimlstering such an oath was an offense, 
and the party was subsequently indicted. He pleaded that it was 
not an <'oath," because he had been careful not to use a Bible, 
having substituted an account book with a black cover. But this 
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WM held ImiDAterial. <<If," said Holroyd, J., **ttLe CMith adminlB- 
tered by the prisoner to the poachers was intended to make the 
people believe thems^lyes nnder an engagement, it is eqnaUy 
within the act, whether the book made nse of was a Testament or 
not." Bes. v, Brodribb, 6 C. & P. 671. And in modem times, in 
recognition of the consci^ntioas scmples of some persons against an 
oath, a witness is allowed to '< affirm," i.«., to simply declare that 
what he says is trae, nnder pain of punishment if it is false. So 
that an oath, however administered, if binding on the conscience, 
or an affirmation, is within this part of the definition. 

2. It mu9t be vfilffiiUy faUe. The "Anonymous" case, post, p. 
89, illostrates this reqoislJbe. 

8. The party must be lawfiOly required to depose to the truth. Peo- 
ple V, Travis, post, p. 92, illustrates this part of the definition. 

4. It must be in a proceeding in a course of Justice, See State v. 
Eeenan, post, p. 94. 

5. ThemaUer must be of " some consequence to the point in question." 
See State v. Hathaway, post, p. 96. 

SubomatUm of perjury is procuring another to commit perjury, 
which he actually commits in response to such procurement. 
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PEBJUR T— OA TH MVS T BE WILLFULL T FALSE. 



ANOS^YMOUS. 

[I Wash. CO. 241. J 

A bankrupt being examined under oath as to his prop- 
erty was asked: " At what time did you own the brig 
Abigail y and when did you cease to own her? " and an- 
swered, ** I cannot tell exactly the time; I believe it 
was at the latter end of 1799 that I first owned her. 
I ceased to own her I rather think in the year 1800." 
The truth was that at no time during that time did the 
bankrupt own the brig, but he wa^ honest in his an- 
swer, having made a mistake in consulting his docu- 
ments of title. 

The bankrupt was declared "not guilty" of per- 
jury. 

Mr. <' Anonymous " appears in the reports as a litigant very fre- 
quently. He is generally a person of influence with the reporter, 
and the case in which he figures is apt to haye reflected rather 
severely on his conduct or character. His counterpart is to be 
found in the gentleman who, after drinking too much wine at 
dinner, stumbles into the lock-up, and being flned next morning at 
the police court, /trranges it with the newspaper, in whose report of 
the poUce proceedings he appears next day as Mr. Smith or Mr. 
Brown. 

In order to constitute the crime of perjury the oath must be will- 
fully false. That the facts were not as the party swore they were, 
does not make him guilty if he belicTed them to be true. That he 
in good faith made a mistake, or thought he was ftlling the truth, 
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or relied on the advice of oonnsel, may all be set up in his defense. 
The case of United States v. Connor, 8 McLean, 578, is an ex- 
ample of this. Connor was a bankmpt. In order to get a dis- 
charge he swore to an inventory of all his property; bat it was 
subsequently discovered that he had omitted to state that he had an 
interest in some property which he did not include in the inventory. 
He was convicted by a jury, but on appeal was more successful, for 
there it was seen that he had made out the schedule as it was on 
the advice of a lawyer. ^* A bankrupt,*' said Mr. Justice McLean, 
*^ is bound to exhibit a true schedule of all his property, and if he 
fail to do this willfully and fraudulently he is guilty of perjury. But 
if he, being unacquainted with the requirement of the law, shall be 
advised by his counsel after the facts have been fully stated to him, 
that certain items of property are not required to be stated in his 
schedule, and he omits them, he is not guUty of perjury." 

It is not necessary, however, that the party should swear absox 
lutely. One may be convicted of perjury in swearing that he be- 
lieves a thing to be so and so, when he knows it is different. In an 
English case, a party by the name of Pedley, was asked whether he 
had sold certain goods of his by himself or through a broker. He 
answered: ** I believe I sold them by a broker," knowing all the 
time he was lying. DeGrey, C. J., said it was a mistake which man- 
kind (including Pedley) had fallen into that a person could not be 
convicted of perjury for deposing on oath according to his belief. 
R. V, Pedley, 1 Leach, 867. In another case, a witness swore that 
he '< thought "a certain writing was not his. The jury having 
found that in truth and in fact he " thought " that it was his, it was 
held that he was liable to an indictment for perjury. <' If a wit- 
ness," said Lord Denman, << says that he thinks a certain fact took 
place, it maybe difficult indeed, to show that he committed willful 
perjury, but it is certainly possible." And both his associates 
agreed with him, Patterson, J., saying: *< There would be an easy 
mode by which witnesses might, in many cases, escape the conse- 
quences of perjury, if using the saving words < I think ' made them 
not indictable." Reg. v, Schlesinger, 10 Q. B. 670. 

And the witness must be careful not to fool the court by & double 
entendre. A facetious fellow who was testifying before Lord 
Mansfield went rather too far in this direction. Being called to 
prove the health of a person, he swore that if he continued two 
hours in the way he left him he would be a dead man. This was 
pretty good evUence that he was as good as dead, until it turned 
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oat that the person was in fair health, bat was taking a drink when 
the witness left him, and had the bottle to his month. The wit 
was sent to prison thongh, <<trae it was," in the words of the old 
reporter, " in a sense of equlTocation, that had he continued pour- 
ing the same liquor down even for much less time than two hours, 
he was infallibly a dead man." 
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PERJURY— OATH OUST BE REQUIRED BY LAW. 



PEOPIiB Y. TBATIS. 

L4 Park. 218.] 

The, schooner Hope having been wrecked in Liake 
Erie, Jacob Travers, the captain, in order to obtain the 
insurance, made before a notary a statement of the 
affair on oath. The statement was false in many par- 
ticulars and Jacob knew it; consequently he was in- 
dicted for perjury. 

But for the reason that the oath was not taken in any 
proceeding required by law^ the captain was declared 
not guilty. 



PANKEY V. PEOPLE. 

[2 m. 80.] 



There was something rotten in Johnson County, 
Illinois, and the grand jury, acting on what Mr. Pan- 
key told them, proceeded to indict one of the officers 
for taking illegal fees. Mr. Pankey's testimony on the 
subject being given under oath to the grand jury, and 
being false, he was subsequently indicted for perjury. 

The Supreme Court decided that as taking illegal 
fees was not indictable by law. the grand jury had 
been meddling with something not their business, and 
Pankey could not be convicted. '^ One of the essential 
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ingredients necessary to constitute perjury/' said the 
judge, **js that the tribunal or body before whom the 
false swearing is alleged to have been committed must 
have legal authority and power to inquire into the cause 
or matter investigated." 

It does not matter at aU whether the party takes the oathvol- 
nntarily or under compulsion. But it matters a great deal that 
the oath should be one required by law. In an Ohio case it appeared 
that no affidavit of the truth of an answer in chancery was required 
unless the bill called for such an answer. A biU being filed against 
one Silver he swore to an answer — an answer too containing more 
poetry than truth. Luckily for him, the bill had not called for an 
answer under oath, and his affidavit not being required by law he es- 
caped. Silver V. State, 17 Ohio, 865. Oaths' like this one and the 
one taken by Captain Travers are caUed ** voluntary ** or " extra 
judicial " oaths and if false are not the subject of an indictment 
for perjury. So it is no perjury where, though an oath is required, 
an unauthorized person takes upon himself to administer it. 

It is an extra judicial oath also where the tribunal administering 
it had no jurisdiction over the inquiry in which it was made. See 
Pankey v. People, ante, p 92. 
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** COURSE OF JUDICIAL PROCEEDING.'* 



8TATB V. KEEXAN. 

[8 Rich. (L.) 466.] 

Samuel Kilpatrick had been convicted of an assault 
and battery on Stephen Keenan. Brought up for sen- 
tence Samuel asked permission to be allowed to show 
how much provocation he had suffered in the matter, 
and the judge permitted him to examine Keenan. 
Keenan being put in the witness-box swore to several 
lies. 

Keenan being afterwards prosecuted for perjury 
objected on the ground that the matters he swore to 
were not in the course of the judicial proceeding. But 
his argument did not prevail and he had to go to jail. 
*' It is necessary," Wid Harper, J., " that the falsehood 
alleged should be material to an inquiry in the course 
of a judicial proceeding, though not relating strictly to 
the principal issue. Certainly the inquiry into the de- 
fendant's guilt, as indicated by the circumstances of 
mitigation or aggravation, was properly an inquiry in 
the course of a judicial proceeding." 

The principle of this case is that a " proceeding in the coarse of 
justice *' is not conflbaed to the main branch of judicial proceeding 
or case in court — as for instance the trial — but includes aU In- 
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cidental or sabsldiary proceedings. Thus swearing to an affidavit 
to commence a proceeding, or to obtain a continuance, or to remove 
the case to another court, or for a new trial, — have all been held 
to be within this phrase. 
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PERJURY— STATEMENT MUST BE MATERIAL. 



STATE V. HATHAWAY. 

[2 N. & Mc. 118; 10 Am. Dec. 580.] 

From the small acorn the sturdy oak doth grow, 
And from one quarrel many lawsuits flow. 

Shackelford and Furious bad a dispute about the 
ownership of a cow, and Furious had Shackelford in- 
dicted for stealing it. Shackelford was tried, and ac- 
quitted. Lawsuit No. 1. Shackelford turned round 
and brought an action for malicious prosecution against 
Furious. On the trial Hathaway swore that Shackel- 
ford had bought the cow from a man named Carter. 
** Where did you live at the time? " ** Within a hun- 
dred yards of Carter's/' answered Hathaway. This 
was lawsuit No. 2. Hathaway lied about his resi- 
dence; he did not live within a hundred miles of 
Carter. So he was indicted for perjury. This was 
lawsuit No. 3. 

Hathaway, however, did not go to jail, for the court 
held that his place of residence not being at all mater- 
ial to the issue, he could not be guilty of perjury in 
testifying falsely concerning it. ^' There is no of- 
fensCyV said Nott, J., ** the general character of which 
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18 better understood than that of perjury, and no point 
better settled, perhaps, than that the oath must relate 
to some fact material to the issue. When I say it 
must relate to some fact material to the issue I do not 
mean that the particular fact sworn to must be imme- 
diately material to the issue, but it must have such a 
direct and immediate connection with a material fact 
as to give weight to the testimony to that point. As 
where it became material to identify a flock of sheep, 
and a witness was asked how he knew the sheep in 
question to belong to a particular individual, he said 
because they were in his mark. Now, although they 
were not in his mark, and although the mark was im- 
material, yet, as that was the medium through which 
the witness arrived at his knowledge of the important 
question, it had a direct tendency to strengthen his tes- 
timony, and was, therefore, material. So in the pres- 
ent case, if the defendant's situation had given him a 
better opportunity of becoming acquainted with the 
material point in the case, testimony to that fact might 
have been considered material. Thus, if the question 
had been whether Carter had made a good crop that 
year, or whether his overseer had done his duty, his 
testimony to those points might have been strength- 
ened by the fact of having lived near him ; because it 
furnished him with the means of knowing with more 
certainty the truth of those facts. But it is not so 
with the case now under consideration. The material 
fact was, whether Carter actually sold the cow to 
Shackelford. If the defendant lived a hundred miles 
off and was present at the sale, he was a compe- 
tent witness to prove it. If he lived withirf fifty 

7 
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yards and was not present, be could know nothing of 
the matter. It was not a fact of such a nature as to 
be better known to him in consequence of the con- 
tiguity of residence. It may sometimes be difficult to 
determine how far the evidence of a particular fact 
may go to strengthen the testimony of a witness to a 
more material point in a case; and perhaps no precise 
and definite rule can be laid down on the subject. In 
all cases, therefore, so highly penal, where the question 
is of a doubtful character, I should incline to favor the 
side of the accused. In the case now under considera- 
tion I cannot conceive that the testimony was either 
directly or indirectly material to the issue.'' 

A person commits perjury not only by swearing falsely to a fact 
actoaUy in issue, but also when the fact, though not in issue, has 
a tendency to prove or disprove this fact. But it must be "of 
some consequence to the point In question." 

« If ,*' said Lord Holt, in an old case, " it be a matter that tends 
to the discovery of truth, though but a circumstance, as that such 
a one wore a blue coat when he wore a red, it is perjury; but if 
he tells an impertinent story, nothing to the purpose, then it is not 
so.'' Bex V. Greip, 12 Mod. 142. Herein is the test: If the lie 
can have no influence at all on the question, one way or another, no 
one suflEers from it, and the law does not notice it or punish it. 
For, as a matter of fact, it is dilflcult to imagine a case in which 
a person would be under any temptation to lie about a matter not 
material in some way or other to the issue, or "of some conse- 
quence to the point in question.'' 

A fact may be " material," though evidence of its existence was 
improperly admitted. Annie Bishop, having charged one Harmer 
with being the father of her illegitimate child, was asked on the 
examination, if she had ever had connection with any one else. 
She denied it. Then Edward Gibbon stepped forward and testified 
that she must have overlooked the time he and she were engaged 
in that very act. Edward being subsequently tried for perjury, in 
telling such a story, it was held that although his evidence had 
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been improperly admitted — that is to say, his story should have 
been ruled out for being legally inadmissible — yet he was guilty 
just the same of perjury in telling a lie about it. Beg. v. Gibbon, 
L. & 0. 109. 



100 CRIMINAL CASES SIMPLIFIED. 



OBSTRUCTING LAWFUL ARREST. 



REG. V. BBOWK. 

[1 Or. &. M. 814.] 

Polioeman Herbert was no coward. A prize-fight 
being in full sway» in the presence of four hundred 
spectators — hard customers, too, some of them, we 
may be sure — Herbert pushed his way into the ring 
and attempted to arrest the bruisers. But he was in- 
continently hustled back over the ropes, and when he 
proclaimed that he was a police officer, the crowd only 
laughed at him, and told him to go home. Herbert 
then called on several of the spectators to help him ar- 
rest the fighters; but, it is needless to say, got no 
response. He had to give it up; but, the next day, 
Mr. Brown, who was one of the parties who laughed 
when the policeman tried to enlist them in his service, 
found that he was charged with obstructing an officer 
in the execution of his duty. 

Mr. Brown pleaded ** not guilty." The judge, after 
telling the jury that it was a very important matter 
that a citizen should assist the officers of the law when 
asked to preserve the public peace, said that if they 
were satisfied of the following three things, they would 
have to convict him : — 

1st. That the constable saw a crime being committed, 
or had a warrant for a crime that had been committed. 

2d. That there was a reasonable necessity for the 
constable calling upon other persons for their assistance 
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and support. '< In this case there is no doubt that the 
constable could not bj bis own unaided exertions have 
put an end to the #ombat. 

3d. That Brown was called on for his assistance, 
and, without any physical impossibility or lawful ex- 
cuse, refused to give it. ** Whether the aid of the 
defendant, if given, would have proved sufBcient or 
useful, is not the question or the criterion. Every 
man might make that excuse, and say that his indi- 
vidual aid would have done no good ; but the defend- 
ant's refusal may have been, and perhaps was, the 
cause of that of many others. Every man is bound to 
set a good example to others by doing his duty in pre- 
serving the public peace.*' 

And the jury having found these facts. Brown was 
convicted. 

To prevent the arrest of a criminal, or to obstnict an officer of 
the law in the discharge of his duty, has always been considered 
an offense, provided the officer had authority to make the arrest, 
and the party knew he was an officer. The case above is interest- 
ing, as showing that not only positively obstructing an officer, but 
also refusing to aid him in the execution of his duty, is a crime. 
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ESCAPE. 

STATE V. liEWIS.^ 

[19 Kan. 266.] 

Law — Paw — Qtillt — Wilt. — When upon thy frame the law — 
places its majestic paw — thoagh in innocence or gnllt — thoa 
art then required to wilt. 

Statement of case by reporter. 

This defendant while at large 
Was arrested on a charge 
Of burglarious intent, 
And direct to jail he went ; 
And he somehow felt misused 
And through prison walls he oozed. 
And in some unheard of shape 
He effected his escape. 

Mark you, now: Again the law 
On defendant placed its paw 
Like a hand of iron mail 
And resocked him into jail, 
Which said jail while so corraled, 
He by sockage tenure held. 



1 This case was reported by Eugene F. Ware, Esq., of Fort Scott, Kansas, 
by whose permission I am able to print this poetical Tcrsion of the decision 
exactly as it may be found in the nineteenth TOlume of the Kansas Reports 
at page SG6, 
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Then the court met and tbej tried 
Lewis, up and down each side, 
On the good old-fashioned plan ; 
But the jury cleared the man. 

Now you think that this strange case 
Ends at just about this place ! 
Nay not so. Again the law 
On defendant placed its paw. 
This time takes him round the cape 
For effecting an escape. 
He, unable to give bail, 
Goes reluctantly to jail. 

Lewis tried for this last act 

Makes a special plea of fact: 
" Wrongly did they me arrest, 
** As my trial did attest ; 
" And while rightfully at large 
** Taken on a wrongful charge, 
«* I took back from them, what they 
** From me wrongly took away.'' 

When this special plea was heard, 
Thereupon, the State demurred. 

The defendant then was pained, 
When the court was heard to say, 
In a cold, impressive way: 
** The demurrer is sustained." 

Back to jail did Lewis go, 
But as liberty was dear, 
He appeals, and now is here 
To reverse the judge below. 

The opinion will contain 

All the statements that remain. 



104 CBUONAL CASES SIMPLIFIED. 

Aliment and brief of appellant. 

As a matter, sir, of fact, 
Who was injured by our act 
Any property or man ? 
Point it out, sir, if you can. 

Can you seize us when at large 
On a baseless, trumped up charge. 
And if we escape then say 
It is crime to get away, 
When we rightfully regained 
What was wrongfully obtained ? 

Please the court, sir, what is crime? 

What is right and what is wrong ? 

Is our freedom but a song 
Or the subject of a rhyme ? 

Argument and brief of attorney /or the State. 

When the State^ that is to say, 
We take liberty away. 
When the padlock and the hasp 
Leaves one helpless in our grasp, 
It's unlawful then that he 
Even dreams of liberty ; 
Wicked dreams that may, in time 
Grow and ripen into crime. 
Crime of dark and damning shape ; 
Then if he perchance escape, 
Eyermore remorse will roll 
O'er his shattered sin-sick soul. 

Please the court, sir, how can we 
Manage people who get free? 
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Reply of appellant. 

Please the court, sir, if it's sin. 
Where does turpitude begin. 

Opinion of the court — Per Curiam. 

We — don't — make — law. We are bound 
To interpret it as found. 

The defendant broke away, 
When arrested, he should stay. 

This appeal can't be maintained. 
For the record does not show 
£rror in the court below ; 

And we nothing can infer. 
Let the judgment be sustained. 
All the justices concur. 

Note hy the reporter. 

Of the sheriff — rise and sing, 
** Glory to our earthly king." 

The poet who remarked that stone walls do not always consti- 
tute a prison nor iron bars make a cage, was right. The tendency 
of one who is immured in jaU is to get out if he can — therefore 
the law to supplement bolts and locks by fear of punishment, 
makes the effort of the prisoner to regain his liberty a crime. Such 
efforts are popularly known as breaking jaU, but in the law they 
are termed either eteapB^ prison breach^ or rescue as the case 
may be. Where the party's liberation is effected by himself 
alone, or with the assistance of others, without force (as where 
he smuggles himself out as Napoleon did out of the fortress of 
Ham), it is caUed an escape; where it is effected by the party 
himself with force (as where he breaks the bars or digs a 
tunnel as Edmond Bantes did in tfie Chateau D'lf), It is called a 
prison breach ; and where it is effected by outside parties with force 
(as the Fenian prisoners were rescued by their confederates In Bir- 
mingham) it is caUed a rescue. Mr. Justice Stephen gives these U- 
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lustrations of the distinction. A., lawfully confined on a charge of 
felony climbs over the prison wall and escapes. B., who is in the 
same box, on the same charge, escapes with A., but not being as 
good a climber disturbs and throws down some loose bricks on the 
top of the wall. B. is guilty of prison breach while A. is guilty only 
of escape. The difference is very material, for an escape Is but a 
misdemeanor while a prison breach is a felony. 

In all the cases the imprisonment must be a lawful one, but it is 
immaterial (as Mr. Ware's poem shows) whether the prisoner be 
guilty or innocent. 



CBIlflNAL CASES SIHFLIFIED. 107 



BRIBE BY. 



STATE V. PURDY. 

[86 Wis. 213] 

The office of county judge of Vernon County, Wis., 
was not much of a sinecure, and the salary was but 
$1,000 a year. Nevertheless, Mr, Newell, who was a 
candidate at the election to fill the office, wanted it 
very badly. He wanted it so badly that he issued a 
notice to the electors that if he was elected he would 
do all the work for $700 and return the other $300 in- 
to the county treasury, The citizens of Vernon Coun- 
ty were not averse to saving expenses in this way, and 
they returned him at the head of the poll. But when 
the case was brought before the Supreme Court of the 
Wisconsin, the judges did not regard Mr. NewelPs 
offer in the light that the electors did. They de- 
clared it bribery, and Mr. Newell had to step down 
and out. ** We will not hold,'* said the judges, *' that 
a man may buy a public office, especially a most 
important and responsible judicial office, just as he 
would buy a horse at auction, that is by offering to 
pay more for it than any other person is willing to 
pay." 

Briberu may be defined to be hiring or being hired to swerve 
from pnblic duty. To offer money or other reward to a judge or 
a member of Congress, or the legislature, or any pubUc ofl9cer,to in- 
fluence his action against his duty is bribery in the offerer; and If 
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the officer accepts it for that purpose it is bribery in him. The 
above case shows that voting by an citizen at a election is a public 
duty within this rule. 

Embracery is a species of bribery. It consists in an attempt by 
corrupt means to induce a juror to give a partial verdict. A juror 
may be guilty of embracery in corruptly influencing his fellows. 
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COXTNTERFEITING 



UNITED STATES v. KING. 

[5 McLean, 208.] 

A sleight of band performer bad made some half dol- 
lars and quarters to use in his tricks. He was indicted 
for counterfeiting. But the court held that his act did 
not conye within the law and be was acquitted. ** The 
statute/' said the judge, *^ contemplates no other intent 
in the act of making as necessary to constitute the 
crime, but that of disposing or passing the spurious 
coin as true and genuine. If made for any other pur- 
pose — though that purpose is not a justifiable or 
defensible one in a moral aspect, the party does 
not incur the legal guilt contemplated by the statute." 

OoiwfUerfeUing U the making of any false coin like the genuine 
coin with intent to defraud. It is punished by statutes of the Unite d 
States, as the national goyemment alone coins money. From the 
possession of counterfeit coin, and instruments for making it, the 
presumption arises that the coin was made by the person in 
whose possession it is found. < 

It is a very necessary element in the crime of counterfeiting that 
the false coin should << resemble" the true one. The test is, does 
the counterfeit look so much like the original as to deceive a per. 
son using ordinary caution? So where a man had in his posession 
and tried to pass a metal piece the size and color of a half sover- 
eign, having a different legend and inscription, but with a similar 
head of the Queen, it was held that he was guUty. Beg. t;. Robin- 
son, L. & C. 604. On the other hand, where one Morrow made 
some pewter pieces to imitate half dollars, but so bad that the first 
one he tried to pass, by the hand of a small boy, was instantly de- 
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tectedi it was held that the counterfeiting was not established. 
''The piece attempted to be put off/' said the court, "is of pew- 
ter, yery light, and, as it seems to us, is in all respects a miserable 
imitation of the genuine lialf dollar.*' U. S. v. Morrow, 4 Wash. 
C. C. 788. 
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DISTURBING RELIGIOUS WORSHIP. 



state: t. LiIxkhaw. 



[69 N. C. 214; 12 Am. Rep. 645.] 



The defendant was indicted for disturbing a religi- 
ous congregation. He was a strict member of the 
Methodist Church, and a man of exemplary deport- 
ment, but he sang in such a way as to disturb the con- 
gregation. The disturbance consisted partly in his 
holding on the notes after the other singers had let go. 
He was evidently trying to realize Milton's idea of 
« * linked sweetness long drawn out . ' ' The disturbance 
was decided and serious. ** The effect of it was to 
make one part of the congregation laugh and the other 
mad ; the irreligious and frivolous enjoyed it as fun, 
while the serious and devout were indignant." Once 
the preacher had shut up the book and declined to sing 
the hymn. The presiding elder had refused to preach 
in the church on account of the disturbance. On one 
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occasion ** a leading member of the church, appreciat- 
ing that there was a feeling of solemnity pervading 
the congregation in consequence of the sermon just 
delivered, and fearing that it would be turned into 
ridicule, went to the defendant and asked him not to 
sing," and he then refrained. On many occasions the 
church members and authorities expostulated with him 
on account of his singing, and its disturbing effects, 
but he invariably replied that ** he would worship his 
God, and that as a part of his worship it was his duty 
to sing." One of the witnesses, being asked to de- 
scribe his singing, sang a verse in his voice and man- 
ner which *< produced a burst of long and irresistible 
laughter, convulsing alike the spectators, the bar, the 
jury and the court." 

The jury found him guilty; but this was reversed, 
because there was no proof or pretense of any 
intention to disturb the worship, but, on the con- 
trary, it was admitted that he was conscientiously 
taking part in the religious services, and doing his 
** level best." 

Among other high crimes against the public are certain offenses 
against religion, such as Apostacy, Blasphemy ^ Disturbing BeUgUms 
Worship y Profane Swearing and S<ibbath Breaking. 

Apostacy was the renunciation of religion by one who had pre- 
viously embraced it. It was a crime against the church, and the 
church and the state being allied, the common law punished what 
ever might injure or degrade it. In America there is no state church, 
and, therefore, there is in the United States no such crime noticed 
by the law. 

BlaspJiemy is speaking evil of sacred things. In earlier times, 
when men^s opinions had to conform very strictly to the established 
order of things, there were frequent trials for this offense, and it 
was held that to write against Christianity at aU was blasphemous. 
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But at the present time, and especially in this country, a more lib- 
eral spirit prevails, and now the principles of the Christian religion 
or its sacredness or genuineness may be debated in private or in 
public by all who will. There Is, nevertheless, in all the States 
such a crime as blasphemy ; but the law is not now put in force un- 
less the attack is of the most extravagant nature — so extravagant 
as to show the utmost malice in the utterer, and to be an injury to 
public morals. 

Diaturbing Beligiaua Worship is indictable at common law. 
The law will not permit the worship of a whole congregation to 
be interrupted by an individual, even though the individual may 
think he is only exercising his rights. Let him settle his dis- 
putes, say the courts, outside the church, and after the service is 
over. Mr. Ramsay, who had been expelled from the Fine Street 
Church a fortnight before Christmas, determined to speak right 
out in meeting and to let his wrongs be known. So, after the con- 
gregation had assembled on Sunday morning, and the first hymn 
was just finished, he rose up in his place and began to relate to the 
people his side of the case. The minister tried to shut him up ; but 
he declared he would be heard, and had to be forcibly expelled be- 
fore the service could go on. It was held that Mr. Ramsay was 
guilty. <<No one," said the court, "has a right to interfere with 
the religious devotions of others by making known his own griev- 
ance, real or fancied, in so boisterous a manner as to disturb and 
finally break up the meeting altogether, and thus frustrate the object 
for which it was held; and he can not be heard to say he did not In- 
tend the obvious and necessaiy consequences of his conduct." 
State V. Bamsay, 78 N. C. 450. Of course any wanton and con- 
temptuous, conduct is clearly within the law; as laughing, or 
swearing, or cracking nuts, or the like. Hunt v. State, 8 Tex. 
(App.), 116. 

A member may disturb the worship as well as an outsider, and 
even when he is given permission to speak he may exercise his 
right in such a violent and outrageous way as to render himself 
guilty of this offense. One Sunday morning after prayer, Mr. Lan- 
caster, of Randolph, Alabama, having obtained leave of the preacher 
in charge to say a few words, rather astonished the hearers by this 
speech : " I neither rise to preach, pray, or sing; but I want to talk 
to the church. I have meditated, thought, and prayed to know 
what I ought to do. I demand my letter. I cannot live in the 
church with liars, thieves, rogues, and murderers." This was 

8 
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hardly complimentary to his f eUow-members, and naturally caused 
much commotion. I presume Mr. Lancaster got his letter; at any 
rate, he was Indicted at a subsequent session of the court for dis- 
turbing religious worship. "A member of the assemblage, though 
he be a member of the particular religious organization having 
control of the services, is bound to regard its peace and order. No 
permission given him to speak, or given to a mere stranger, by the 
leader or conductor of the services, whether he be lay or clerical, 
can justify or excuse such discourse as is unbecoming the assem- 
blage, and must, by its violence, offend the order and decorum 
essential to Christian worship.** Lancaster v. State, 53 Ala. 898. 
From all which it appears that the saying that the preacher is the 
only man that has it all his own way — can say anything he likes 
without being afraid of being contradicted — is, so far as within 
the church is concerned, very true. I wonder whether the preacher 
would be indictable in any case? Probably he would if he unnec- 
essarily dwelt on the sins of his hearers in a personal way until 
they should make for the door, or should call him to order. 

But Mr. Linkhaw*s case shows that where a person does a thing 
he has a right to do, without any intention of disturbing the meet- 
ing, he is not guilty of any offense. I take the report of Mr. Link- 
haw's case from Mr. Irving Browne's << Humorous Phases of the 
Law," (San Francisco, Sumner Whitney & Co., 1882) a book 
which I advise the lawyer to lay In for his next vacation. Mr. 
Browne's comments on several other cases of this kind I cannot 
refrain from borrowing in this place, as they are so much better 
than anything I can attempt. << In Brown t;. State, 46 Ala. 175, it is 
held in effect that one is not punishable for being in undue haste 
to get to church. Before service commenced the defendants came by 
on horseback on a gallop some fifty yards from the church, and just 
then the defendant, Weems, who had been. riding behind and was 
just catching up, called out to the others, < You have been ahead of 
me all night, but damned if I am not up with you now.' When they 
went through the church yard they checked their pace. After- 
ward they came into the church, and one of them lay down on a 
rickety bench which made a noise every time he moved. The case 
does not disclose whether the defendant was moved thereto by the 
dullness of the sermon. It also appeared that one of the defend- 
ants had caught a cow by the tail, up the road, causing her to jump 
and ring her bell. But even this might have been an innocent mis- 
taking of the cow's tail for the church bell rope, and a desire to 
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summon the worshipers. At all events the whole party escaped 
without punishment, on the ground that there was nothing willful 
in their conduct. * * * Disturbing the sleep of religious people 
ajier they come from service, is not within the statute . Thus held in 
State V. Edwards, 82 Mo. 550, where the acts complained of took 
place at a camp meeting, at night, after the assembly had dispersed, 
and the people had retired to their virtuous couches. The contrary, 
however, was held in Jennings' Case, S Gratt. 624, where Israel hav- 
ing retired to their tents at night, the wicked defendant purloined the 
tin horn from the preacher's stand, where it was kept to assemble 
the faithful, and proceeded to make night hideous by enacting the 
part of Gabriel. But the whole congregation need not be dis- 
turbed. It is sufficient If the thoughts of a single worshiper are 
distracted from divine things. So it was considered in Cockreham t;. 
State, 7 Humph. 11, where one profane person cursed during meet- 
ing, in the private ear of an individual Methodist. The congregation 
must not be disturbed in detail. * * * And, although the services 
are over, if the congregation have not actually dispersed but are 
in the act of dispersing, it will not answer for any one to curse, 
swear, fight or throw rocks in the church yard (Williams v. State, 
8 Sneed, 818), although we know from observation that a little 
quiet horse swapping In the same place Is not objectionable. Even 
if the congregation assembled for worship have dispersed, still an 
assembly of the church authorities, for the trial of a member imme- 
diately after the service, is held privileged from disturbance. Holl- 
ingswortht;. State, 5 Sneed, 518. It is not easy to see how such 
an assembly can be construed < a congregation assembled for the 
worship of the Deity.' It is oftener an assembly for the purpose 
of < raising the devil,' and It Is generaUy as difficult to disturb it 
as it would be to disturb an average political caucus." p. 260. 

Trofant Swearing. The law punishes the violation of the third 
commandment — provided that the language is used in the hearing 
of others, and is continued. A man may swear till his throat is 
sore, but if no one hears him it is no crime ; and so a person can 
not be convicted for a single ** damme." Profane swearing may be 
irreligious; it certainly Is coarse and vulgar; but unless It is kept 
up so as to be a nuisance to those who are obliged to hear It, It is 
not punishable. For instance, the way our army swore in Flanders, 
according to Uncle Toby, was not a circumstance to the swearing 
done by Stephen Powell, in the town of Lumberton. But being in- 
dicted, he found a loophole in the indictment to escape through 
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<<It is charged only/' said the court, "that he cnrsed and swore 
publicly In the street; bat whether In a whisper or aload; once or 
repeatedly; for a moment or an hour; or whether heard by any or 
many, is not charged." State v. Powell, 70 N. C. 68. 
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SABBATH BREAKING. 



WIIiKINSOX ▼. STATE. 

[59 Ind. 416; 2 Am. Or. Bep. 596.] 

On his farm, twenty-six miles from the nearest 
market, Wilkinson raised a great many melons. The 
melon season, like the sugar-making season, is short, 
depending on the climate and the weather. The . 
summer of 1877 had crowned his labor with a boun- 
teous harvest ; the melons were ripening and decaying 
much faster than with the facilities at his command 
he could got them to market, for he could only 
haul a load to market every two days. One Sunday 
in August, there were five or six hundred melons in 
the patch, dead ripe and ready for the market. A 
ripe watermelon is a luxury, but a decayed melon may 
be said to be << stale, flat, and unprofitable." Under 
these circumstances, Wilkinson, on Sunday morning, 
loaded his wagon with melons and started for market. 

<< A gent has *as Us hi on 'im, 
I think can make some sport." 

hummed a jealous neighbor who watched the proceed- 
ing. The next day the jealous neighbor had Wilkinson 
indicted for breaking the Sabbath, and the question 
came before the judges, whether what he did was a 
work of '* necessity," and so, excusable. 
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The judges all agreed that it was. *' It was his duty 
as a pnident and careful husbandman," daid they, *< to 
labor diligently in getting as many of his melons as he 
could into market, so that the fruits of his toil might 
not be wasted or suffered to decay. Whatever it was 
his duty to do, there was moral necessity for him to 
do. And in the accomplishment of the main purpose, 
of saying and securing the benefit of his crop of 
melons, whatever labor he was reasonably required to 
do on Sunday, must be regarded, as it seems to us, as 
a work of necessity." 

And they added that the fact that by getting up at 
midnight on Sunday night, and driving all the rest of 
the night, he could have reached the market on Hon- 
day morning, did not make his going on Sunday any 
less a work of necessity. '< It is not necessary to the 
protection of the Sabbath that men should abuse or 
over-work either themselves or their horses by mid- 
night labor; and, in our opinion, it is no desecration 
of the Sabbath to gamer and secure on that day the 
fruits of the earth which would otherwise decay or be 
wasted." 

Sabbath breaking was indictable at common law, and is, in most 
of the States, the subject of statutory enactment. For example, 
the Missouri statute is as foUows : " Every person who shaU either 
labor himself or compel or permit his apprentice or servant, or 
any other person under his charge or control, to labor or perform 
any work other than the household offices of daily necessity, or 
other works of necessity or charity, or who shaU be guilty of 
hunting game or shooting on the first day of the week, commonly 
called Sunday, or shall be convicted of horse-racing, or cock- 
flghting, or playing cards, or shall expose to sale any goods, 
wares, or merchandise, or keep open any ale house on that day 
shaU be deemed guilty of a misdemeanor and fined fifty dollars." 
B. 8. Missouri, §§ 1578-1581. Of similar import are the statutes of 
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the other States. A glance at any of our large cities on the Sab- 
bath willy however, show that these statutes are only enforced 
where public opinion is overwhelmingly in favor of Sunday laws. 

The evening after sunset is a part of the Sunday within the 
statute. Com. v. Newton, 8 Pick. 234. 

Works of necessity and charity are expressly excepted in all the 
statutes on the subject. A liberal construction has been given to 
the phrase << work of neceesity." It is not necessary that it snould 
be a physical or absolute necessity; a mere moral necessity is 
enough, as, for example, going to church on Sunday in a carriage 
driven by a servant. Com. v. Nesbit, 84 Pa. St. 898. '< Necessity, 
itself,"' said Chief Justice Lowrie, in this case, " Is not capable of 
any sharp definition. What is a mere luxury, or, perhaps, entirely 
useless or burdensome to a savage, may be a matter of necessity 
to a civilized man. What may A a mere luxury or pleasure to a 
poor man, may be a necessity when he has grown rich. Necessity, 
therefore, can itself be only approximately defined. The law re- 
gards that aa necessary which ihe common sense of the country in its 
ordinary modes of doing its business regards as necessary, ^^ 

Acting on this, it is held in Indiana that selling cigars on Sunday 
may be a ** work of necessity " within the statute. This is good 
news for smokers. The defendant was a clerk In a hotel, and on 
Sunday morning, after breakfast, sold a ^gar to a guest. The 
court said: ** There is a difference between a work which may be 
done on one day as well as another and which is not a daily need, 
and a work necessary to supply a constant daily want. There 
is no necessity for working in a shop, ploughing a field, selling 
from a store, opening an office, going to the exchange or mart of 
commerce, or working at any common labor or usual avocation on 
Sunday, but there is a daily necessity for putting a house in order, 
cooking food, taking meals, drinking coffee or tea, smoking a 
cigar by those who have acquired the habit, or continuing any 
other lawful habit on Sunday, the same as there is upon a week 
day; and whatsoever is necessary and proper to do on Sunday to 
supply this constant daily need is a work of necessity within the 
fair meaning of the law under consideration." State v. Carver, 
69 Ind. 61 . I know one judge who would not have concurred in this 
opinion had he been on this bench; for, in his opinion, the use of 
tobacco is no more a necessity than the use of wampum. All of 
which goes to show that what is or is not a necessity will depend 
on, not the length of the chancellor's foot, but the state of his 
liver, for I know another judge who considers a morning cocktail 
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a << necessity;** on the other hand, the Scotch and Canadian 
conrts do not think a share on Sanday a necessity, and fine bar- 
bers for keeping open on the Lord^s Day. Bnt it may be said that 
in most of the States, the conrts will bring a charge of Sabbath- 
breaking within the exception, if they can. 
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ADULTERY. 

COIililNS V. STATE. 

[U Ala. 608.] 

Tom Collins was indicted for living in adultery with 
Polly Williams. It was proved that although Tom 
had a wife at home, yet at least one night every week 
he used to go over to where Polly lived, and stay with 
her till morning. He kept this thing up until the neigh- 
bora commenced to talk, and the result of their talking 
was this indictment. Tom's plea was simply that he 
did not "live," but only occasionally, so to speak. 
But the court decided that his acts came within the 
statute. "It is not an indispensable element in the 
offense," said Collier, C. J., "that he should have 
abandoned his own home and taken up his abode with 
the adulteress, or that he should have taken her to his 
house, made her supreme in his affections, and excluded 
his wife from the conjugal bed. The sleeping under 
the same roof and in the same bed at stated nights 
must be regarded as a living together , within the lan- 
guage and intention of the statute. Such a course of 
conduct persevered in for such a length of time must 
become open and notorious, and so far as the outrage 
upon decency and morality is concerned, can be little 
less objectionable than making her the partner of his 
own bed and board. If the offense charged had been 
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an occasional act of criminal intimacy it would be 
punishable only in foro conscientioBj — municipal justice 
could not reach it. But the evidence of guilt went 
far beyond this, and sustains the verdict." 

The great difference shonid be noted between the proper meaning 
of the word <* adultery," and the meaning pat npon it by legislators 
iQ enacting statutes for the punishment of immorality. At com- 
mon law, adultery is nothing more than carnal Intercourse by a 
married woman with a man other than her husband, be he married 
or unmarried. The gist of the crime consists in the Injury to the 
husband by exposing him to have another man's chUdren to sup- 
port during his life and to provide for after his death. Therefore 
an unmarried woman could nerer be guilty of adultery, nor even 
a married man by having unlawful connection with a single woman. 
If the woman be single, her Incontinence produces none of the evils 
spoken of, — her issue takes away no man's inheritance; it can be 
heir to nobody, and the burden of its support is cast by law upon 
herself and the partner of her guilt. Even if her paramour be a 
married man, it is not adultery, and for the same reason ; for the 
bastard can not succeed to his inheritance or that of his lawful 
wife. Therefore, at common law, — as in England at this day, — a 
divorce on the ground of adultery can only be obtained by the 
husband; and the common-law action of adultery did not lie at the 
suit of the wife. This is also the biblical meaning of the term 
'< adultery," — in the seventh commandment, for instance. State 
V, Lash, 1 Harr. (N. J.) 880. The "woman" taken in adultery, is 
on^ of the characters of the Bible; the <<man " I fail to find men- 
tioned. Tet I am not aware that either the JevTS or the Gentiles of 
that day were particularly distinguished for morality. 

In most of the States, however, the legislature, desiring to 
render incontinence in the man punishable by law, have defined 
the term to include illicit intercourse : (1) by a married woman 
with any man not her husband; (2) by a single man velth a married 
woman; and (8) by a married man with any woman not his wife. 
When neither party is married, the word <' fornication " is used in 
the statutes to describe illicit intercourse. But though "adul- 
tery" — 1.6., a single act of unlawful intercourse — has in some 
States been made a criminal offense, it is generaUy only "living 
together in adultery" which is punishable. And this, as has been 
frequently held, does not include a single act, or even a number of 
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acts. In a Texas case, where a man and woman were Indicted 
under a statnte making It an offense for a man and woman to " live 
together in adultery or fornication/' it appeared that the parties had 
had criminal intercourse a half dozen times or so; that the woman 
lived with her husband, and that the paramour ylsited her on the 
sly whenever he got the chance. It was held that the case was not 
within the statute. Bichardson o. State, 87 Tex. 846. But, as was 
held in Tom CoUin's case, it is not necessary that the parties 
should live together all the time, — it is enough if the relation has 
become established as a permanent one. It should be said that 
the object of such statutes is not so much to prevent fornication as 
to prevent and punish the living together of people as man and 
wife who are not married. 
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BIOAMY— FIRST MARRIAGE MUST BE LEGAL. 



SHAFHEB ▼. STATE. 

[20 Ohio^l.] 

Johnny Shafher was in a great hurry to be married. 
He could not wait till he was sixteen years old, but 
three months before the sixteenth anniversary of his 
birthday he married Elizabeth Emerick. In less than a 
year he was tired of it all, and went back to his father. 
A year later this uxorious youth married another girl, 
Amanda Fitz. Elizabeth very properly was angry and 
had Johnny indicted for bigamy. 

But the court held that a marriage under sixteen was 
void; and this being so, he had never been married at 
all until he married Amanda, and could not, therefore, 
be guilty of bigamy. 

Bigamy is the offense of having more than one hnsband or wile 
at the same time. It is also, and perhaps more properly, called 
polygamy. It is the second marriage only that is criminal, and, 
therefore, as held in the case above, if the first marriage is void the 
offense is not committed by marrying a second time. Bnt if 
the first marriage is simply voidable, the second marriage is crim- 
inal. 

For the same reason, i.e., that it is the second marriage which is 
criminal, if the first marriage took place in one State and the sec- 
ond in another, the bigamist can only be prosecuted in the latter 
State. One Mosher married a wife in Pennsylvania, and after de- 
serting her went to Canada, and there married another woman, his 
first wife being stUl living. He brought wife No. 2 to New York, 
where he was arrested for bigamy. It was held that he could not 
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be tried in, or conyicted in, the State of New York. People v, 
Mosher, 2 Park. 195. 

A divorce from the first marriage is, of course, a defense, unless 
it was obtained by fraud, or from a conrt that had no jurisdiction 
of the parties, or unless the decree has enjoined the party from 
marrying again. 
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BIO AMY— SECOND MARRIAOE MA Y BE VOID, 



R£G. ▼. BRAWN. 

[1 0. & K. 144.] 

Jane Colbert married Thomas Brawn. But she had 
been Mrs. Brawn barely three years when she left 
Thomas. The single state was evidently not to her 
taste 9 for it was not more than a year before she stood 
at the altar again with another Thomas. Thomas II.'s 
name was Webb, and he was the husband of her de- 
ceased sister, Mary Ann. If her first Thomas had 
been deceased too, all would have been well; but, un- 
fortunately, he was alive, and one day stood up in 
court and charged her with bigamy. 

Now, as a marriage with a deceased sister's husband 
was void in England when these things occurred, Jane 
had no fear but that, like Johnny Shafher, she would 
get off. But she was mistaken. << The validity of the 
second marriage," said Lord Denman, C. J., <^does 
not affect the question. li^is the appearing to contract 
a second marriage, and the going through the ceremony 
which constitutes the crime of bigamy, otherwise it 
could never exist in the ordinary cases, as a previous 
marriage always renders null and void a marriage that 
is celebrated afterwards by either of the parties during 
the lifetime of the other. Whether, therefore, the 
marriage of the two prisoners was not in itself prohib- 
ited, and therefore null and void, does not signify, for 
the woman having a husband then alive has committed 
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bigamy by doing all that in her lay to enter into mar- 
riage with another man.'' 

And Thomas Webb did not escape either. The jury 
having found that he knew Jane was already married, 
he was convieted as an accessory before the fact. 

At first glance it may seem difficult to dlstlngnish Mrs. Brawn's 
case from young Shafher's. When it is remembered that the crime 
of bigamy consists in going through t/i« form of marriage by a party 
already married the distinction is obyions. Mrs. Brawn was already 
married; Shafher was not, his first marriage being void. On the 
other hand, though Mrs. Brawn's second marriage was void, yet 
she went through the formy and this was enough. In an English 
case Eliza Brown, not wanting to be known as the woman who was 
going to marry John Penson, who had another wife living, had her 
name put as Eliza Thick in the banns. When John was subse- 
quently indicted for bigamy his counsel called the court's attention 
to the law that a marriage under an assumed name was roid. 
*<That applies," replied the judge, ** only to the first marriage, and 
I am of opinion that parties can not be allowed to evade the punish- 
ment for the offense of contracting a concerted, invalid marriage." 
And John was sent to jail. And the same was held where the sec- 
ond marriage was between parties unable legally to marry on ac- 
count of consanguinity — uncle and niece (Queen v. Allen, L. R., 
1 C. C. R. 367), and race — as negro and white person. People v. 
Brown, 84 Mich. 839. 
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UNLA WFUL ASSEMBL T. 



REX Y. BRODBEBB. 

[6 C. A P. 671.] 

Brodribb and sixteen other poachers met at a house 
one night to prepare for an expedition, and after 
blackening their faces so as to be disguised, Brod- 
ribb made them take an oath of secrecy. The law 
prohibited any one from administering an oath concern- 
ing an unlawful assembly, and Brodribb was subse- 
quently indicted. The judges held that this was an 
* < unlawful assembly. ' ' It was impossible, said Holoyd 
J., that a meeting to go out with faces thus dis- 
guised at night and under such circumstances, could be 
anything else than an unlawful assembly. 

An unlawful assembly 1b a mere meeting of personB', three or 
more in number, to distorb the peace in a tnmoltnons manner or 
to do an unlawful act. In Beg. o. Vincent, 9 C. & P. 109, Baron Al- 
derson explained the law as to unlawful assemblies in a very dear 
and concise manner. " I take it,'* said he, " to be the law of the 
land that any meeting assembled under such circumstances as ac- 
cording to the opinion of rational and firm men, are likely to pro- 
duce danger to the tranquility and peace of the neighborhood is an 
unlawful assembly. You will have to say whether, looking at ail 
the circumstances, these defendants attended an unlawful assembly, 
and for this purpose you wiU take into your consideration the way 
in which the meetings were held, the hour of the day at which the 
parties met, and the language used by the persons assembled and 
by those who addressed them. Every one has a right to act in 
such cases as he may judge right, provided it is not injurious to 
another; but no man, or number of men, has aright to cause alarm 
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to the body of persons wlio are called the public. Yoq will con- 
sider how far these meetings partook of that character, and 
whether firm and rational men having their families and property 
there, woold have reasonable ground to tear a breach of the peace, 
for I qnite agree with the learned counsel for the defendant/ that 
the alarm must not be merely such as would frighten any foolish or 
timid person, but must be such as would alarm persons of reason- 
able firmness and courage." 

Nearly allied to this offense are the offenses of rmit and riot. See 
State t7. Sunmer, post 1, p.l30 and State v. Brazil, post, p. 182. The 
difference between these three crimes has been Illustrated thus : 
A hundred men armed with sticks, meet together at night to con- 
sult about the destruction of a fence which their landlord has 
erected — this Is an unlawful assembly. They march out together 
from the place of meeting to tbe direction of the fence — this Is a 
rout. They arrive at the fence, and amid great confusion, vio- 
lently pull It down — this Is a riot, Harris, C. L. 98. 

9 
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ROUT. 



STAT£ V. SUMXER. 

[2 Speers, 599.] 

General Daniel Wallace, of the village of Union, 
and State of South Carolina, being duly sworn de- 
posed as follows : << I am a justice of the peace. I was 
going down the main street of the village one afternoon 
when I saw a great crowd assembled. I asked 
what was going on and was told by a by-stander that a 
prize-fight was about to take place between Scales and 
Faucet for $100 a side. Looking through the crowd I 
saw the combatants with their heads shaved, and the 
money ready staked. The crowd was very much ex- 
cited. I never saw such a tumult in the village before. 
I, as a magistrate, immediately interfered and an* 
nounced that the fight should not take place. Scales 
said he did not wish to do anything that was illegal, 
but Faucet's second said that they should fight if they 
liked — nobody should crowd him, if he knew himself. 
I then went to my office, but the tumult increasing 
I went back and saw that everything was ready for 
the fight to commence. I then called on the officer 
and they arrested the principals and their seconds." 

It was held on this evidence that the parties arrested 
were guilty of rout. ** The parties," said Butler, J., 
<< had, no doubt, assembled with a common intent to 
commit a breach of the peace. Preparations had been 
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made for the combat, and blows only were necessary to 
constitute the offense of riot beyond all doubt. What 
degree of execution of their purpose will convert a 
rout into a riot, it may be often difficult to determine. 
But this case does not require any such distinction 
to be made. The preparatory battle, the staking of 
money, will clearly make them guilty of a rout." 

A rout as we have seen (ante, p. 129) , is an onlawfnl assembly, which 
proceeds to execute its unlawful object, but does not actually exe- 
cute it. As Sumner's Case shows, It differs from a riot only in the 
circumstance that the enterprise Is not actually carried out. Mr. 
Justice Stephen gives this apt definition. ^<A rout Is an unlawful 
assembly which has made a motion toward the execution of the 
common purpose of the persons assembled," and illustrates it thus : 
A. B. and C. meet at A.'s house for the purpose of beating D. who 
lives a mile off. They then go together to D., and there beat him. 
At A.'s house the meeting is an unlawful assembly; on the road it 
is a rout, and when the attack is made upon D. it is a riot. 
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RIOT. 



• STATB y. BRAZIL.. 

[Rice, 257.] 

A band of young roysterers in the town of Fairfield, 
who dubbed themselves the *^ dog-tail dragoons/' and 
thought it great fun to make night hideous with their 
noises, marched through the streets after dark, shoot- 
ing guns and pistols, blowing horns and uttering 
unearthly yells. The citizens, especially the females, 
were pretty thoroughly scared, and lost no time when 
the day broke in finding out the parties and bringing 
them to court. 

The roysterers were convicted of riot. The court 
said that their conduct had, very naturally, alarmed the 
citizens. "If,** said Evans, J., ** a tumultuous or 
noisy act be accompanied by no circumstances calcu- 
lated to excite terror or alarm in others, it would not 
amount to a riot — as if a dozen men assemble to- 
gether in a forest, and blow horns or shoot guns, or 
such acts, it would not be a riot. But if the same 
party were to assemble at the hour of midnight in the 
streets of Charleston or Columbia, and were to march 
througli the streets crying fire, blowing horns, and 
shooting guns, few, I apprehend, would hesitate in pro- 
nouncing it a riot, although there might be no ordi- 
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nance of the city for punishing such conduct, and why ? 
Because such conduct in such a place is calculated to 
eoccite terror and alarm among the citizens. Lord Holt 
says, if a number of men assemble with arms in ter- 
rorem populij although no act be done, it is a riot. On 
the same principle an indictment was sustained for 
riotously Ucking a foot-ball in the town of Kempton. 
It was an amusement, but accompanied with such cir- 
cumstances of noise and tumult as were calculate to 
excite terror and alarm among the inhabitants of the 
town.'* 

A riot is a tamaltaooB cUsturbance of the peace by three or more 
assembled to carry out an Intent, and afterwards actually carrying 
out the same to the terror of the people. 

It is necessary to constitute a riot that three or more persons be 
engaged. For two persons to fight with each other on the street is 
not a riot. And the three must do the same act — by this being 
meant, they must be engaged in the same intention. In tearing 
down a house, for example, one rioter breaks down a door, another 
knocks in a window, a third hands a crow bar. Here they of course 
do individual acts of different kinds, but they are aU caused by 
the common intent to demolish the house. We have seen that the 
riot is the third step — the execution of the intention. AnU^ p. 181 . 
But the doing of any one act in consummation of the intention is 
sufficient to make the rout a riot, even though the whole purpose is 
not carried out. Some parties in Maine having assembled to ride 
an obnoxious citizen on a rail, seized him and were starting him off 
when he was rescued by his friends. Nevertheless they were con- 
sidered guUty of riot. State v. Snow, 18 Me. S46. 

At common law, a rout and riot must proceed from an unlawful 
assembly, and the test in the first is the progress made in the 
execution of the design for which the last came together. Under 
some American statutes it has held, however, that to constitute a 
riot there need not have been an xmlawf ul assembly in the first in- 
stance — and, therefore, it is sufficient under such statutes to con- 
stitute a riot that two or more persons being together, should do 
an unlawful act with force or violence against the person or prop- 
erty of another. Dougherty v. People, 6 111. 179. 
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An affray is the fighting by mataal consent of two or more per- 
sons in a public place to the terror of the people. The place mnst 
be public and, therefore, a field snrronnded by a dense wood, a 
mile away from any highway or other public place, does not lose 
its private character by the casual presence of three persons, two 
of whom engage in a fight. Taylor «. State, 22 Ala. 15. 
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CONSPIRACY— TO DO ACT NOT CRIMINAL. 



SMITH V. PEOPLE. 

[26 111. 17.] 

Two men and a woman Uving in Chicago agreed to 
procure a girl named Lizzie Engles to h^ve carnal con- 
nection with a certain man. Hiey used no violence, 
but by coaxing and presents, they endeavored to ac- 
complish their purpose. They failed, however, and 
as individually they had committed no crime, the three 
were indicted for conspiracy. And in this way they 
were sent to the penitentiary^ 

*<It is," said the chief justice, ** indictable to con- 
spire to do an unlawful act by any means, and to con- 
spire to do any act by unlawful means. ♦ ♦ ♦ 
What is an unlawful act? If the term unlawful means 
criminal or an offense against the criminal law, these 
parties are not indictable, for seduction is not by our 
laws punishable as a crime. But by the common 
law governing conspiracies the term is not so lim- 
ited. * * * Conspiracies to accomplish purposes 
which are not by law punishable as crimes, but which 
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are unlawful as violative of the rights of individuals, 
and for which the civil law will afford a remedy to the 
injured party, and will at the same time and by the 
same process punish the offender for the wrong and 
outrage done to society, by giving exemplary damages, 
beyond the damages actually sustained, have in nu- 
merous instances, been sustained as conunon-law 
offenses." 



CONSPIRACY— DOING LAWFUL ACT IN UN- 
LAWFUL WAT. 



COMMONWEALTH v. EBEL.L.E. 

[3S. &R.9.] 

The German Evangelical Lutheran Church of Phila- 
delphia was divided against itself. From the begin- 
ning of its organization the services had always been 
conducted in the German language, but as the years 
rolled on a party grew up in the church that preferred 
English. The other half of the congregation opposed 
it stoutly, but the advocates of English increased in 
number year by year. The German party, fearing 
that the innovation would be carried out at the next 
annual meeting, met together and agreed among them- 
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selves to fight, to defend their language with their 
bodies and lives , and to make blood flow if the English 
language was forced upon them. 

The German party were indicted and convicted for 
conspiring to do a perfectly lawful act, viz., opposing 
the introduction of the English language in the church, 
in an unlawful way, viz., at all hazards and by vio- 
lent means. 

A conspiraey is a combination by two or more persons by con- 
certed action to accomplish some criminal or unlawful purpose, or 
some lawful purpose, by criminal or unlawful means. The 
phrases *< unlawful purpose " and << unlawful meansi'' not being sus- 
ceptible of an exact definition, makes this crime one of very wide 
extent, and a convenient trap in which to catch wrong-doers who 
have engaged in criminal combinations. Three classes of conspira- 
cies are known to the law. 

1 . Where the purpose is to commit a crime, as for example, to con- 
spire together to rob or murder, or commit a burglary. 

2. Where the purpose is lawful but the means resorted to are illegal, 
for example, to combine together to support a cause believed to 
be Just by perjured evidence, or to break into another^s house in 
order to obtain one's own property. The (German Lutheran Church 
case above, is a good illustration of this division. 

8. Where the purpose of the conspiracy is to effect a wrong — though 
not such a wrong as when perpetrated by a single individual^ would 
amount to an offense against (Ae criminal law. Here, neverthe- 
less, the conspiracy is indictable. Joel Johnson and Albert Smith 
agreed together to charp^e WiUiam Parker with being the father of 
a bastard chUd, in order to extort money from him. It was held 
that they were guilty. Johnson v. State, 26 N. J. (L } 812. So if 
two or more persons agree that one of them shall be robbed by the 
others in order that they may obtain a statutory reward for a con- 
viction, they are guilty of conspiracy. So, generally, to conspire to 
wrongfuUy injure or prejudice others — an individual, a body of 
men or the public, as the case may be, is indictable. 

Smith V. People, is an excellent Illustration of this division. 
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The agreement, the combination, being the gist ot the offense, 
it is not necessary that the purpose should be carried oat. Hazen 
V. Com., 28 Pa. St. 865. If the conspiracy be execnted, and a felony 
committed, the former is merged In the latter, and the parties will 
be indicted for the higher crime. 
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NUISANCE— OFFENSIVE TRADES. 



COMMONWXIAI.TH v, UPTON. 

[6 Gray, 478.] 

Cologne, though a sweet smelling name, is not a 
sweet smelling city. Who does not know the lines : — 

The river Rhine it is well l^own, v 
Doth wash the City of Cologne; 
But tell me, nymphs, what power divine 
ShaU henceforth wash the river Rhine. 

It was, however, in Fitchbarg, Massachusetts, where 
the scene of this odoriferous drama was laid. One 
Upton had built a slaughter-house some distance out- 
side the town. For twenty years the building was 
used for this purpose, but during all this time the 
town was slowly spreading, until one day there were a 
lot of dwellings all around the slaughter-house, whose 
residents, whenever. they came to the windows and 
the breeze was windward, put their handkerchiefs 
to their noses. This sort of thing could not go on 
long, however, and presently the neighbors had Upton 
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indicted for maintaining a public nuisance. He was 
convicted, although he urged very strongly the fact 
that for twenty years no one had complained. 

** The public health, the welfare and safety of the 
community," said the court, ^* are matters of para- 
mount importance, to which all pursuits, occupations 
and employments of individuals inconsistent with their 
preservation must yield. It is, therefore, immaterial, 
SO far as the Grovemment is concerned, in the adminis- 
tration of the law for the general welfare, how long a 
vicious practice may have prevailed or illegal acts 
been persisted in." 

Nuisance Is a very « comprehensive " word, and somewhat hard 
to define. I select Mr. Abbott's as one of the best definitions I 
have been able to find: "A general term for aU the practices, avo- 
cations, erections, establishments, etc., against which the courts 
win give relief, although they are not intrinsicaUy criminal, be- 
cause of their tendency to create annoyance, ill health or inconve- 
nience." Abb. Law Diet. 185. Nuisances are of two kinds, public 
(sometimes called common) and privcAe, A nuisance is public when 
it impairs the rights of the surrounding community generally, and 
it Is private when it specially injures an Individual or Individuals. 
For a private nuisance an action lies by the person aggrieved, for it 
is a damage which the public do not share. A private right of 
action, it has been well said, lies where a person suffers more parttc- 
ular damage than other people, << If a single individual be permit- 
ted in any case to sue at law for the damage occasioned him 
it * * * is in those cases where he receives damage in widch 
the public do not share. In the well established cases of special 
damage, where by reason of a public nuisance, such as stagnant 
water, offensive emplojrments, illness is occasioned in the plaintiff *s 
family, or his house is rendered uninhabitable, the injury which he 
suffers is exactly that which the public at large suffers, only In a 
different degree. It is because the stagnant waters or noisome 
trades are likely to cause sickness and render dwellings uninhab- 
itable that they are deemed public nuisances and for continuing 
them an indictment would lie. Bat just as soon as any person finds 
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that his house is •growing uninhabitable, that his family are being 
made sick, he can have a remedy therefor, and each person so sit- 
uated may bring an action. So far as the public are concerned, the 
offensive odors constituting the nuisance injure each member 
thereof, but because the Injury Is not great enough to be felt ap- 
preciably by each one, they must all join through their common pros- 
ecutor by indictment. In the one case the damage is direct and 
substantial; in the other it is not. In the one case damage is in- 
curred wherein the public do not share, and is greater than that ex- 
perienced by the public; in the other all suffer alike, and each 
equally impreceptibly." Note in 81 Am. Dec. 133 to Stetson v. 
Faxon, 19 Pick. 147. 

On the other hand a purely public nuisance cannot be made the 
ground of an action by a private person. In an old case (Williams, 
Case, 5 Coke, 73} it is said: "A man shall not have an action on the 
case for a nuisance done in the highway, for it is a common nuisance ; 
and then it is not reasonable that a particular person should have 
the action, for by the same reason every one might have an action, 
and then he would be punished one hundred times for one and the 
same cause. But if any particular person afterwards by the nui- 
sance done has more particular damage than any other, then for 
that particular injury he shall have a particular action on the case. 
And for common nuisance which are equal to all the king's liege 
people, the common law has appointed other courts for the correc- 
tion and reforming of them." The << other courts" mentioned 
here are the criminal courts. 

The carrying on of offensive trades is Indictable, whether the 
effect of the nuisance is to injure the public health or only disturb 
the public comfort. Noise or bad smells are equally the subject 
of such an indictment. It is essential, however, that the offensive 
industry should be unreasonably annoying, for there are many 
things — such as railroad trains — which may annoy one, but which 
are not nuisances by any means. 

And as the community is as much benefited by useful trades, 
as by pleasant homes, it is often a very difficult question to say 
which must prevail. Must the residents put up with the industry 
which' is offensive to them or move away, or must the man- 
ufacturer or the man carrying on the annoying business shut up 
shop or find another location. The answer is always determined 
by a consideration of the question, whose expulsion would produce 
the most general inconvenience, the neighbor or the nuisance? If 
the nuisance is essential to the community at large, if it cannot be 
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poshed into remoter and more desolate regions without great in- 
convenience, if the population affected by it can with compara- 
tively little inconvenience retire, then the latter cannot claim that 
the former be expelled. Whart. Or. L. 1440. 
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IWJSANCE— OBSTRUCTING HIGHWAYS. 



PEOPLE V. CUNNINGHAM. 

[1 Denlo, 623.] 

Messrs. Cunningham & Harris owned a distiUery on 
Front Street, in the City of Brooklyn. It is the cus- 
tom of distiUers to seU the grain remaining after dis- 
tillation to draymen, and Cunningham & Harris followed 
the custom in this respect. In order to deliver the 
swill or ** slops," as they are called, to the draymen, 
they had pipes from vats in the distillery and extending 
over the sidewalk, but sufficiently high for pedestrians 
to walk under. Persons wishing to take away the 
slops came with their carts and wagons, and driving 
under the ends of these pipes received their loads, 
which was let off by means of faucets in the ends of 
the pipes, thus conducting the contents of the vats into 
barrels or hogsheads standing in the carts or wagons. 
The vehicles, of which considerable numbers were 
generally waiting to be served, were formed into lines 
on each side of the street, frequently occupying its 
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center ; they were driven to the place where the * * slops ' * 
were discharged, and were loaded and driven off as 
their time came, according to the order in which they 
stood. A collection of teams, carts and wagons was 
thus accumulated at that point in the street to such an 
extent that it was frequently blocked up from an early 
hour in the morning to late in the evening, so that 
persons wishing to pass through the street were pre- 
vented from doing so. The persons having charge 
of the teams were in the habit of using coarse and 
obscene language, of racing, crowding and Sometimes 
fighting for their places and to obtain precedence 
in getting to the spot where the commodity was 
delivered. 

The court unanimously decided that the distillers 
were guilty of a public nuisance, and it made no 
matter that the teams, wagons, and carts were not 
owned by them or under their control, they having, 
by the manner of conducting their business, in- 
vited these assemblages in the street before their 
premises. 

The primary object of a highway is the free passage of the 
public, and anything which impedes that passage, without neces- 
sity, is a public nuisance. 

Even officers of the law may be as other men in this respect. 
Some constables in Philadelphia, having taken the goods of sundry 
persons on execution, put them up at auction on Fifth Street, 
between Chestnut and Market Streets. Some of the goods were 
placed on the pavement and reached as far as the curb-stone ; a 
crowd speedily assembled, and the way was so obstructed that It 
was difficult for a man to pass, — the weaker sex went round with- 
out attempting to get through. Although it appeared that It had 
been the custom for years for constables to sell goods In just this 
way, the chief justice told the juiy that a constable had no more 
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right to obstract the passage of a public street than any other per- 
son, and the two officers were convicted. Com. v. MUlimany 18 
S. & R. 408. 

It is no answer that a man's bnsiness has grown so large that his 
premises are not sufficient to contain it all. In the words of Lord 
EUenbrongh, « He is not to eke oat the inconvenience of his own 
premises by taking the pnblic highway into his timber yard; he 
must either enlarge his premises or remove his business to a more 
convenient spot.'' Bex v. Jones, 8 Camp. 280. 

A temporary and necessary obstruction is, however, allowable. 
"This necessity," said Chief Justice Tilghman, of Pennsylvania, 
"need not be absolute; it is enough if it is reasonable. No man 
has a right to throw wood or stones into a street at his pleasure. 
But inasmuch as fuel is necessary, a man may throw wood into the 
street for the purpose of having it carried to his house, and it may 
lie there a reasonable time. So, because building is necessaiy, 
stones, brick, lime, sand and other material may be placed in the 
street, provided it be done in the most convenient manner. On 
the same principle a merchant may have his goods placed in the 
street for the purpose of removing them to his store in a reason- 
able time." Com. v. Passmore, 1 8. & R. 219. About the same 
time, the Chief Justice of England was laying down the law in 
almost tike same words: "If an unreasonable time is occupied in 
the operation of delivering beer from a brewer's dray into the 
cellar of a publican, this is certainly a nuisance. A cart or 
wagon may be unloaded at a gateway, but this must be done with 
promptness. So, as to the repairing of a house, the public must 
submit to the inconvenience occasioned necessarily in repairing the 
house, but if this inconvenience be prolonged for an unreasonable 
time the public have a right to complain, and the party may be 
indicted for a nuisance." Rex v, Jones, 8 Camp. 280. 

An old case very like that of the Brooklyn distillers is Rex «. 
Carlile, 6 C. & P. 627, which Mr. Browne thus summarizes in a 
capital manner: " Mr. Carlile was a gentleman of a playful, but 
withal rather satirical fancy, who kept a book shop. Having been 
distrained on for the non-payment of a church rate, he placed in 
one of his windows an effigy of a bishop of the established church, 
inscribed < Spiritual Broker,' and in another window a figure of a 
man in ordinary dress, inscribed 'Temporal Broker.' These fig- 
ures attracted crowds of people to gaze at them, on Sundays as 
well as secular days, and the sidewalks were obstructed so that 

10 
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persons were forced to walk In the carriage-way. The defendant 
afterward added a third figure, — that of the devil with a pitch- 
fork, the arm of the bishop being tucked into that of the devil. 
He was indicted separately for the original effigies and for the 
Satanic addition. It was proved that pockets had been picked in 
the crowd. Mr. Harris, a neighboring tradesman (the husband, 
possibly, of the fabulous 'Betsy'), swore that the crowd consisted 
of ' the lowest of the low,' — so low in fact that they liad lowered 
his cash receipts £3. per day. Mr. Chandler, proprietor of the 
Portugal Hotel opposite defendant's shop, testified that the crowd 
standing over his area gratings darkened his kitchen so that the 
servants were obliged to bum candles all day; an injury which, of 
course, would be naturally uppermost in the mind of a chandler. 
Against this array of government, church and trade, Mr. Carllle 
defended himself v^lth great humor and ability, pleading his own 
cause. He urged that no man should be blamed for endeavoring 
to attract people to his shop. He insisted that the crowd was not 
so great as that when His Majesty goes to the theater or to open 
Parliament; and inquired, 'Why do we pay for situations and dis- 
burse large suras of money annually in Fleet Street if it is not to 
have the opportunity of putting things in our windows to attract 
the attention of the customers? ' He claimed that Mr. Gray was 
indictable for obstructing the street by means of his coach office. 
He referred to the two effigies, formerly at St. Dunstan's Church, 
which struck the quarters of the hour, attracting crowds every 
fifteen minutes, and complained that he was indicted for causing 
seventy persons to look at his effigies. * 1 would ask,' he con- 
tinued, 'why ought not the Lord Mayor to be indicted for the 
crowd that he attracts on the 9th of November every year? and 
if Bartholomew Fair is allowed in September, I ought not to be 
indicted for exhibiting effigies in October; and so far from there 
being anything necessarily improper in efllgies, the figures of Gog 
and Magog used to be carried in the civic procession. It is said 
that the effigies exhibited by me are libelous. They are fair fig- 
ures and as good as I could have made; one of them is a fair 
representation of a bishop; and they were meant to denote that 
the churchy which is represented by the bishop, is not supported 
Yoluntarlly, but by the law, which is represented by the broker.' 
At this point the reporter observed, rather acutely, that 'Mr. 
CarUle did not, throughout his defense, make any remark or 
observation on the figure of the devil.' Mr. Carlile continued. 
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that UlnmiDationSi military movements, and the learned judges 
when they go in state to St. Paul's, all attract crowds ; and con- 
duded by remarking that if his offense was indictable, < the beau- 
tifnl daughter of Mr. Very might equally have been charged with 
be(hg an indictable nuisance.' Tliis reference is explained by the 
reporter, who says that Mr. Very was a confectioner in Regent 
Street, who had a daughter who attended to his shop, who was so 
beautiful that a crowd of tliree or four hundred persons used daily 
to assemble and stand at his shop window for the purpose of 
looking at her. Police officers were obliged to be in constant 
attendance before his house, and the inconvenience was so great, 
both to Mr. Very and his neighbors, that he was obliged to send his 
daughter out of town. Bat all tliis availed not to the defendant. 
Judge Park replied that one nuisance does not justify another, and 
in this, he remarked, * the learned persons who sit beside me agree 
with me.' He evaded the case of the procession of the judges, by 
saying that the crowd moved with it. Lord Mayor's day is but one 
day in the year, but if it lasted from October to December, he should 
say it ought to be put a stop to. As to Bartholomew Fair being a 
nuisance, he was inclined, from what he had heard of it, to suspect 
that the defendant was right. (Perhaps the learned judge did not 
know that John Locke visited that place, and that Lady Rachel, — 
<that sweet saint who sat by Russell's side,' and whose memory 
ought to be sacred to every lawyer, — once wrote her husband that 
her sister had just returned from Bartholomew Fair, and < stored 
us all with fairings.') The jury brought the defendant in guilty; 
sentence was suspended, he took down the offensive flgure% and 
in the end was fined 40s. Now, what can the ladies hope for after 
this case? It is even doubtful, we see, whether their beauty would 
save them, for if the beautiful Miss Very had remained in town, 
dealing forth the sweets of her father's shop, we rather tliink 
sometiiing would have been devised to keep the streets dear. In 
the recent case of Reg. v. Lewis, in the Queen's Bench Division, 
there was a prosecution by the mayor and corporation of Man- 
chester for nuisance. The nuisance consisted in the placing in the 
windows of a shop < photograplis of statesmen and other eminent 
persons, — as Mr. Gladstone and the late Lord Beaconsfleld and 
bishops, — sometimes in ludicrous attitudes or positions, with mir- 
rors, colored lamps, and other similar devices,' attracting large 
crowds, most of them idlers, some of them bad characters, so tliat 
the street was obstructed and persons had their pockets picked. 
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The defendants were fined forty shillings each, and required to 
give bonds not to repeat the offense. The case is qnite similar to 
that of the king against the obstractiye bookseller." Hnmozons 
Phases of the Law» 377. 
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miiaANCE— COIfBUSTIBLE ARTICLES. 



BBADIiEY V. PEOPIiE. 

[56 Barb. 72.] 

Near the city of Syracuse, New York, close by a 
road where people were constantly passing, Bradley 
and his partners erected a building in which they stored 
a quantity of gunpowder. The building was of wood 
and not very strong. Not far from it was a sand bank 
where men (men who smoked black clay pipes) were 
daily engaged in digging and hauling sand, and on the 
principle that a little danger gives a zest to sport, chil- 
dren were in the habit of playing in this sand bank. 
Within a few rods were some dwelling houses. Lastly 
it should be observed that the building was raised on 
posts, not boarded up, and that one day a man who had 
gone under to get out of the rain was actually seen 
smoking there. 

This was too much for the neighbors, who expecting 
to be blown up at any moment, had the firm indicted. 
And all the judges agreed that they were guilty of a 
nuisance. 

The keeping of large quantities of gunpowder In popalons places 
being calculated to endanger life, is an indictable nuisance. In an 
old case a man was Indicted for nuisance ** for keeping several bar- 
rels of gunpowder in a house in Brentford Town, sometimes two 
days, sometimes a week, untU he could conveniently send them to 
London.*' Lord Holt said that to support the indictment <Uhere 
must be apparent danger or mischief already done, and that though 
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gunpowder be a necessary thing, and for defense of the kingdom, 
yet if it be kept in snch a place as Lb dangerous to the inhabitants 
or passengers, it will be a nuisance." Anonymous, 12 Mod. 848. 
In a leading case in New York two men called Sands had stored in 
a house on a public street in Brooklyn fifty barrels of gunpowder. 
It was held that if the house was secure, and fit for such a purpose, 
and if the gunpowder was properly stored, they were not guilty of 
a nuisance. People v. Sands, 1 Johns. 78. It may, therefore, be 
said to be the rule that keeping gunpowder in quantities, even in a 
city, is not a nuisance, but becomes so only when it is negligently 
kept. Negligence was yeiy apparent In the case of the Syracuse 
powder house above. 
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NUISANCE— SELLING UNWHOLESOME FOOD. 



OOODBICH y. PJBOPIiE. 

[19 N. Y. 574.] 

This case may make the reader a vegetarian for the 
rest of his life. Farmer Goodrich having a cow which 
had a swollen face and a very sore eye with an offens- 
ive discharge, concluded she would pay better as meat. 
So he killed her and sent her carcass to market. Being 
indicted for doing this, the evidence of experts showed 
that the disease had extended to the whole animal, and 
its flesh was tainted. 

It was held that the offense was complete, although 
the taint was imperceptible to the senses and the eating 
of the flesh produced no apparent injury. ^< As I un- 
derstand the evidence of the physicians," said Balcom, 
J., << the eating of diseased meat, although it produces 
no obvious ill effects, does in reality injure the health 
of those who partake of it. * * * Dealers in 
tainted provisions have no right to palm off their 
noxious articles until they have prostrated those who 
eat them by actual sickness. The people must be pro- 
tected against the sale of unwholesome provisions, by 
the punishment of persons who deal in them, although 
nobody be made apparently sick by eating them." 

The public health, whether affected through the medium of un- 
wholesome food or drink, or poisoning the atmosphere, or intro- 
ducing infections, is jealously guarded by the common law. 
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Whoever either exposes for sale, or has in his possession, intend- 
ing to sell it lor human food, articles which are not fit for haman 
food, is guilty of a nuisance. One John Dixon, baker, had the eon- 
tract for supplying the children at a certain public institution urith 
bread. It was not long after he took the charge of this department 
before the children commenced to complain of the badness <jf the 
loaves, and some of them being cut and tasted lumps of coarse 
alum were found in them. It being proved that alum was an un- 
wholesome ingredient, the baker was found guilty. King o. Dixon, 
S M. & 8. 11. So Mr. Hunter, of Tennessee, who sold diseased 
pork (trichine, I suppose), was convicted. Hunter v. State, 1 
Head, 160. 

Of course, the food must be something more than merely 
"unwholesome," otherwise it would be easier for a camel to pass 
through the eye of a needle than for a boarding-house keeper to 
keep out of gaol. The food, if meat, must be diseased or infected ; 
or If not meat, it must be averred to be unfit for the food of man, 
to be indictable. And, as the protection of the health is the ground 
upon which the law bases its action in punishing this offense, it is 
necessary that the food should either have affected, or be capable 
of affecting, the health of man. A North Carolinian, whose pet 
bear had died a natural death in his pen, offered some of its meat 
for sale to the neighbors as a delicacy. On some of them remark- 
ing that it smelled rather strong, he replied that that was the way 
bear's meat always smelled. Some of them bought a steak or two, 
took them home and cooked and ate them, but subsequently found 
out that instead of having been shot. Bruin had died of disease. 
They had the owner arrested. On the trial the judge told the jury 
that it was not necessary that the meat was such as to produce 
sickness or death, but that if the bear was found dead, and in such 
a state as, according to the usages of decent and Christian people, 
to be unfit for food, the defendant was guilty. But the Supreme 
Court thought this wrong. << The gist of the offense,*' said they, 
« consists in the'knowingly selling for lucre provisions which may 
be injurious to the health of those who are to consume them. To 
support this indictment the meat sold must have been in such a 
staite that if eaten it would, by its noxious, unwholesome, and 
deleterious quality have affected the health of those who were to 
have consumed it." State v. Norton, 2 Ired. (L.) 40. 

And it is essential that the prisoner should have intended the 
article to be used as food for man. Crawley, who the report states 
was a higgler (I was in doubt as to what a higgler might be, but I 
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find it is old English for a hawker or peddler) sent the carcasses oi 
two pigs to a butcher in London. An inspector, with a sharp nose, 
took a look at them and found them so bad that he had the higgler 
charged with nuisance. The higgler, however, proved that he had 
sold the meat for dog meat and as the law is not solicitous about 
the health of the canine tribe, especially when they are not licensed, 
Crawley went free. " If the prisoner," said Willes, J., to the jury, 
** did not mean that the meat should be sold as and for human food, 
nor sent it for that purpose, you may acquit him," which they did. 
Queen v. Crawley, 8 F. & F. 1J09. So the meat might be intended for 
wild beasts in a menagerie — the hyena for instance, who likes his 
food the better the more putrid it is, or it might be sold for manure. 
People V. Parker, 88 N. T. 85. 

But it seems that the intention of the seller always governs, and 
if the prisoner intended to sell the food for consumption by man the 
intent of the buyer to use it in another way would not help him. —Id. 
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NUISANCE — CONTAGIOUS DISEASES. 



KING ▼. VANTANDIL.L.O. 

[4 M. & 8. 78.] 

Mrs. VantandiUo, carrying her child in her arms, 
walked down the street one afternoon. Every passer- 
by who glanced at the child was suddenly seized with a 
liking for the middle of the street, notwithstanding the 
mud and the danger of being run oyer by vehicles. 
For the child had the small-pox, and such a bad case 
that one look was sufficient to satisfy the most short- 
sighted pedestrian. Later Mrs. Yantandillo was 
arrested for nuisance and convicted. << There can be 
no doubt in point of law," said LeBlanc, J., in pass- 
ing judgment, << that if a person, unlawfully, injuri- 
ously, and with full knowledge of the fact, exposes in a 
public highway a person infected with a contagious dis- 
order, it is a common nuisance to all subjects and in- 
dictable as such." 

Mr. Browne hninoronsly observes that Mrs. VantandiUo's offense 
was putting a nuisance on foot. In a more strictly, legal, sense, it 
was endangering the public health. Before vaccination had become 
general, but yet whUe Inoculation was in practice, a London surgeon 
had Inoculated a number of chUdren and whUe they were suf- 
fering from tiie disease, which, though mUd in form was neverthe- 
less Infectious, he permitted them to be carried through the streets 
and to come in contact with other people. The surgeon was con- 
victed of a nuisance, Dampicr, J., saying : « The charge amounts to 
this: that the defendant after inoculating the children, unlawfnUy 
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exposed tliem while infected with the disease in the pablic street, 
to the danger of the public health." Bex o. Burnett, 4 M. & S. 272. 
And an infected or diseased person exposing himself would be 
gnilty of the same offense. Glanders Is a *< horse " disease as we 
know from the lines of the dramatist: — 

** Oh, you are? Then pray, sir, what is my complaint? " 

'< Ck>mp]aint? What shall I say? I wish he would return^ O 
* tis the — the glanders." 

** The glanders 1 Zounds I do you make a horse of me ? " 

But Mr. Dearsley, the English reporter, informs us that it may be 
communicated to man and cites a case where a whole family, con- 
sisting of a man, his wife and four children, died of glanders com- 
municated to them by a horse which the man had purchased of a 
horse dealer. Under these circumstances, Mr. Henson's conviction 
was certainly just, although he was not the horse dealer just spoken 
of. However, Mr. Henson one July day brought a horse he had for 
sale to the market at Melton Mowbray. The horse had the << glan- 
ders," and Mr. Henson knew it, and being subsequently indicted 
for nuisance was found guilty. Beg v, Henson, Dears. 24. 

A case which falls under this principle is State v, Buchanan, 8 N. 
H. 203. The defendant, having a spite against David Wilson, 
dropped some dead cats into his well, knowing very well that from 
this well Wilson^s family got aU the water which they drank and 
cooked with. After a few days the water commenced to be very 
foul, and in the end the Wilsons were made sick. The defendant 
was very properly convicted, the court making these remarks: 
<< There can be no question but that the mixture of poisonous in- 
gredients with the lood or drink of another to such an extent as to 
impair the health oA^ny individual receiving them, is punishable by 
Indictment at common law, and water infected with the noxious 
particles and effluvia of a dead animal thrown into it, must partake 
of a character so poisonous and unwholesome as properly to come 
within this class of offenses." In Indiana, the same conclusion 
was reached in a case, where the defendant had used a spring of 
water as a urinal. State o. Taylor, 29 Ind. 517. 

So, where a mill-owner in Iowa, by damming up the water, caused 
it to overflow and become stagnant and marshy, whereby the air 
was corrupted, he was held guilty of a common nuisance. State v. 
Close, 86 la. 570. 

And in like manner to endanger the public safety in ways other 
than by disease is a nuisance and indictable, as in an old case where 
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a man allowed his house standing by the highway to become so 
minoas as to be likely to fall down and injure paasers-by, it was 
lield that he had committed a common noisanoe. B. «. Wilson, 2 
Strange, 1167. 
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NUISANCE — OFFENSES OF PERSONAL DE- 

PORTMENT. 



GBISHAM Y. STATE. 

[2 rerg. 689.] 

John Grisham, yeoman, and Jane Legan, spinster, 
were indicted for *^ open and notorious lewdness." 
The proof was that they had been living together for 
some time without having called upon the preacher, or 
the Issuer of Marriage Licenses. As neither of them 
had eyer been married, they could not, as we have seen,^ 
be indicted for adultery, and so they attempted to get 
off on the ground that if they had been << lewd " there 
had been nothing << open and notorious " about their 
actions. 

But the defense did not avail them. ^* Acts or con- 
duct,'' said the court, *^ notoriously against public 
decency and good manners constitute an offense at 
common law. • • • Now what is the gist of the 
prosecution. It is this, that the act or acts or particu- 
lar conduct charged be notorious and against good 
manners, not that they should have been committed in 
the public streets or elsewhere exposed to the view of 
divers spectators. Such an exhibition as this is not 
necessary to satisfy the term notorious, and portray its 
character and import. The requisition of the term 

^ AnU, p. 121. 
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* notorious * or * notoriously,' in the constitution of an 
offense of the nature spoken of, is sufEciently answered 
if the act is done in such a manner or under such cir- 
cumstances as necessarily to become public or generally 
known in the neighborhood. As in the case before 
Lord Hardwicke, where it appeared in a cause in chan- 
ceiy that a man had formerly assigned his wife over to 
another man. Lord Hardwicke directed a prosecution 
for that transaction as being notoriously against pub- 
lic decency and morals/' 

The law punishes offenses against good manners when they are 
of a notorious character. The following are Instances of this kind 
of nuisance : — 

Common scolding^ which is an offense of this character. To hold 
a wonuin liable to punishment for a too free use of her tongue, the 
common law thought a yery reasonable thing. Therefore, where a 
woman was habitually addicted to scolding in pubUc, she was in- 
dictable as a '' common scold." Formerly the punishment was a 
ducking — the woman being placed on a stool at the end of a beam 
which was over a pond and which, by means of a lever, raised her in 
the air and then dropped her Into the water again and again untU 
she was half drowned. This penalty is now obsolete, being succeeded 
by fine and Imprisonment. James v, Ck>m., 12 S. & B. 286. As late 
as 1866, when the Supreme Ck>urt was appealed to on the ground of 
politeness to refuse to recognize the offense, it turned a deaf ear, 
the Chief Justice saying : " The argument drawn from the Indellcaqr 
and unreasonableness of such a prosecution of a female should be 
addressed to the Legislature rather than to the courts, for courts 
of justice who declare, rather than make the law, are insensible to 
aU considerations of gallantry." Com. v, Mohn, 52 Fa. St. 246. It 
is a feminine offense entirely, though a somewhat kindred nuisance, 
viz. : Commtm brawling is generally committed by the male gender. 

Eanet'dropping is another nuisance of this kind. It consists in 
listening at a man's window or waU or other part of the house, in 
order to hear what is going on inside, and make it the gossip of 
the neighborhood. A man's house is his castle, and no one has a 
right to pry into one's secrets, whatever they are. Therefore, it is 
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at common law an Indictable offense to clandestinely hearken to 
ttie discourse of a man or his family in his own house. And it has 
been held that a person who secretly ensconces himself near the room 
of the grand jury, in order to hear what they are saying and doing,, 
is an eaves-dropper. State v, Pennington, 3 Head, 299. I cite this 
case as a warning to the enterprising reporters of our daily newspa- 
pers; but I very much doubt if they will heed it. 

A husband, however, may listen to his wife without being guilty. 
Mr. Lovett was tried in Pennsylvania, in 1881, for hiding under the 
chamber window of a married woman, hearing what took place 
there, and then telling on her out of school. He was able to show, 
however, tliat he had been engaged to do this by her husband, who 
for some reason or another ** smelt a rat." This was held a good 
defense. '' Some evidence," said the court, <* has been offered to 
show that the owner of the house, the husband, gave this man 
authority to watch his wife. If he did so, as he had a right to do, 
the defendant should be acquitted. There is no law that can pre- 
vent a husband from constituting a watch on his wife." Com. v. 
Lovett, 4 Clark, 5. 

But to constitute eaves-dropping there must be a << listening or 
hearkening of the discourse." Looking through the keyhole, or 
peeping between the shutters or through a knot-hole, is not indict- 
able, a man being allowed to look wherever he pleases. Com. v. 
Mei^^t, 4 Clark, 6. For which reason Tom of Coventry, who 

<< low churl, compact of thankless earth, 
The fatal byword of all years to come. 
Boring a little augur hole In fear, 
Peeped— but his eyes, before they had their will, 
Were shrivelled into darkness in his head 
And dropt before him." — 

if he had not been blinded, could not have been convicted of eaves- 
dropping. 

Private drunkenness is not an offense at common law, nor is it 
as a rule even by statute. It becomes an offense, however, by being 
so open and exposed to public view, and so frequent as to be a 
nuisance to. the neighbors. The guzzler then becomes a common 
dnmkard and is indictable. State v. Waller, 8 Murph. 229. 

And so at common law mere private lewdness or immorality is not 
Indictable. State v. Cagle, 2 Humph. 414. Therefore an indictment 
against a man charging him with visiting a house of ill-fame must 
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allege that <* knowing it to be snch," he did " openly and notori- 
oasly " frequent it. Brooks v. State, 2 Yerg. 482. 

Indecent exposure of ike person is an indictable nuisance. It must 
take place in a public place and before more than a single person to 
be an offense at common law. 
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NUISANCE — OFFENSES TO PUBLIC DECENCY. 



BEG. V. GREY. 

[4 F. & F. 78.] 

A gentleman who, half a centary ago was a boy, has 
related to me how, on one occasion, he was deputed to 
dispose of the unnecessary increase of the family cat. 
Drowning not suggesting itself as the easiest mode, he 
carried the kittens to the nearest woods. But being 
without a weapon he was obliged to resort to the ex- 
pedient of taking each tabby by the tail and battering 
its head against the nearest oak tree. The result, par- 
ticularly in the matter of blood and brains, was not re- 
assuring. When the boy reached home, he was 
observed to have the appearance of a youth who has 
just attempted his first cigar, and was consequently 
asked as to what was the matter with him. His reply 
simply was that it made him sick to kill cats. 

A similar feeling took possession of those citizens 
of Chatham who passed by Mr. Grey's drug store one 
morning. For the enterprising vendor of pills had 
put up in his window a large colored picture, life size, 
of a man naked to the waist, and covered with filthy 
and disgusting eruptions and sores. This was the 
man before taking Grey's Cure. Next to him was a 
picture of a person sans pimples, sans sores, and this 
was the same man after taking Grey's Cure. 

11 
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Mr. Grey was indicted for creating a nuisance and 
pleaded not guilty. But on the day of trial, when he 
unrolled the picture, his counsel was so disgusted with it 
that he advised him to plead guilty. He did so and 
the judge passed sentence on him saying : ** That is the 
proper course to adopt. There is no doubt the exhi- 
bition of the picture on a highway is a nuisance. It 
is so disgusting that it is calculated to turn the stomach. 
No man has a right thus to expose disgusting and of- 
fensive exhibitions in or upon a public highway. The 
object, no doubt, is to display the nature of a particu- 
lar disease and the effect of a particular medicine ; but 
it is not commendable, even to medical men, to display 
such representations in public. The exhibitions must 
not be repeated." 

Any public exhibition of gross and wanton indecency is a nuis- 
ance. Under this head fall the following: — 

Keying a ?u>u8e of ill-fame or bawdy house, which is a nuisance of 
this kind. << Although,*' says Coke ** adultery and fornication be 
punishable by the ecclesiastical law, yet the keeping of a house of 
bawdy or stews or brothel house, being, as it were, a common nui- 
sance is punishable by the common law." The keeper may be a 
man or woman, but more women than one must resort to it, and 
more than one act of illicit intercourse must be shown in order 
to constitute it a bawdy house. And it is not necessary that the 
establishment be carried on for lucre or that there be any inde- 
cency or disorder visible from the outside. 

Keeping a common gambling house is likewise indictable at 
common law. Simple gaming is not; though in some States it is 
by statute. 

Exhibiting obscene or indecent pictures or printing and selling works 
of th\fi character is a nuisance. It is difficult in such cases to deter- 
mine whether or not a particular book or picture is obscene or inde- 
cent within the law. Many, no doubt, think that the nude in 
art should be considered as obscene and indecent. But the law 
does not hold to this opinion — a publication may be technically 
obscene, yet it is only when it tends to corrupt the morals by 
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Inflaming the passions and exciting to Immoral conduct that It is 
punishable. A person named Comstock liylng somewhere In New 
York, has made this branch of the law notorious daring the past 
lew years by endeavoring to prnbibit everything from the works 
of the old masters, in the art gallery, to the china doll, in the toy 
store window, unless completely clothed. He is certainly not a 
candidate for the Order of the Garter, whose motto he evidently 
cannot comprehend. 

Every person has a right to Christian burial, and a pauper 
dying in another's house must be buried by the dweller in that 
house ; it is his duty to do this and to neglect to do it would ren- 
der him liable to be indicted for nuisance. Queen v. Stewart, 12 
Ad. & £1. 778. And the right is to be buried. A man In Maine, 
Instead of burying an infant, threw its dead body into the nearest 
stream. He was held punishable for a nuisance. Kanavan's Case, 
1 Me. 226. And so to disinter a dead body is also an indictable of- 
fense. R. V, Gillies, R. & R. 366. In an English case a gaoler 
refused to deliver up for burial the dead body of a prisoner who 
had died In gaol to the executors, on the ground that deceased 
owed him some money. It was held that the gaoler was guilty of 
an indictable nuisance. Reg. v. Scott, 2 Q. B. 248. 
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CRIMINAL LIBEL — TRUTH, WHEN A DEFENSE. 



COMMON 



V. CliAP. 



[4 Mass. 168; 8 Am. Dec. 212.] 

Mr. Clap's opinion of Mr. Haywood may be judged 
from the following sentiment^ which be caused to be 
printed and posted up in prominent places in the town 
where both of them resided : — 



NOTICE. 



CALEB HAYWOOD 

IS A 

Liar, a Scoundrel, a Cheat, and a 

Swindler. 



DON'T PULL THIS DOWN. 



For indulging in this little pleasantry Mr. Clap was 
indicted for libel. When the trial came on he wanted 
to show that Mr. Haywood was aU that he had said of 
him, but the court refused to let him, saying that the 
truth of the statement made it none the less a criminal 
libel. 

On appeal to the Supreme Court this ruling was 
affirmed, Chief Justice Parsons stating the law as fol- 
lows: ^^A libel is a malicious publication expressed 
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either in printing or writing, or by signs and pictures, 
tending either to blacken the memory of one dead or 
the reputation of one who is alive, and expose him to 
public hatred, contempt or ridicule. The cause why 
libelous publications are offenses against the State, is 
their direct tendency to a breach of the public peace 
by provoking the parties injured and their friends and 
families to acts of revenge, which it would not be easy 
to restrain, were offenses of this kind not severely 
punished. And every day's experience will justify 
the law in attributing to libels that tendency which 
renders the publication of them an offense against the 
State. The essence of the offense consists in the malice 
of the publication, or the intent to defame the reputa- 
tion of another. In the definition of a libel as an of- 
fense against law, it is not considered whether the 
publication be true or false ; because a man may mali- 
ciously publish the truth against another, with the in- 
tent to defame his character, and if the publication be 
true, the tendency of it to inflame the passions and to 
excite revenge is not dimished, but may sometimes be 
strengthened. The inference is, therefore, very clear 
that the defendant can not justify himself for pub- 
lishing a libel merely by proving the truth of the pub- 
lication, and that the direction of the judge was right. 
If the law admitted the truth of the words in this 
case to be a justification, the effect would be a greater 
injury to the party libeled. He is not a party to 
the prosecution, nor is ho put on his defense; and 
the evidence at the trial might more cruelly defame 
his character than the original libel. Although the 
truth of the words is no justification in a criminal 
prosecution for a libel, yet the defendant may repel the 
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charge, by proving that the publication was for a justi- 
fiable purpose and not malicious, nor with the intent to 
defame any man. And there may be cases where the 
defendant, having proved the purpose justifiable, may 
give in evidence the truth of the words, when such 
evidence will tend to negative the malice and intent to 
defame. Upon this principle a man may apply by 
complaint to the Legislature to remove an unworthy 
officer ; and if the complaint be true and made with 
the honest intention of giving useful information, and 
not maliciously, or with intent to defame, the com- 
plaint will not be a libel. And when any man shall 
consent to be a candidate for a public office conferred by 
the election of the people, he must be considered as 
putting his character in issue, so far as it may respect 
his fitness and qualifications for the office. And publi- 
cations of the truth on this subject, with the honest in- 
tention of informing the people, are not a libel. For 
it would be unreasonable to conclude that the publica- 
tion of truths, which it is the interest of the people 
to know, should be an offense against their laws. And 
every man holding a public elective office may be con- 
sidered as within this principle ; for as a re-election is 
the only way his constituents can manifest their ap- 
probation of his conduct, it is to be presumed that he 
is consenting to a re-election if he does not disclaim it. 
For every good man would wish the approbation of his 
constituents for meritorious conduct. For the same 
reason the publication of falsehood and calumny against 
public officers, or candidates for public offices, is an 
offense most dangerous to the people and deserves 
punishment, because the people may be deceived, and 
reject the best citizens, to their great injury, and it 
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may be to the loss of their liberties. But the publica- 
tion of a libel maliciously and with intent to defame, 
whether it be true or not, is clearly an offense against 
law, on sound principles, which must be adhered to so 
long as the restraint of all tendencies to the breach of 
the public peace, and to private animosity and revenge, 
is salutary to the Commonwealth." 

Libel Is the maliclons pnbUcatlon of any writing, sign, picture, 
efflgy or other representation tending to defame the memory of 
one who is dead, or the reputation of one who Is living, and to 
expose him to ridicule, hatred, or contempt. A letter or passage 
In a book or newspaper, words written on a waU, a picture, or an 
effigy, such as a gallows set up before a man*s door, may be a libel. 

Slander y however, (i.e. oral defamation), is not an indictable 
offense in this country. In England there was a common-law of- 
fense known as scandcUum magncOumt which was defined as being to 
'* speak or to tell any false news, Ues, or other such false things of 
the prelates, dukes, earls, and other nobles and great men of the 
realm.'' But as we have no << prelates, dukes, earls, nobles or 
great men of the realm " in this sense — for in the United States, 
before the law, no man can be more than an ** American citizen," 
so we do not recognize any acandalum magnatum. 

The test as to whether a publication is an indictable libel or not 
is, does it expose him to ridicule, hatred or contempt, so as to stir 
him up to break the peace, or hunt the libeller up and give him a 
thrashing. 

There was nothing of the pubUc spirited citizen about Mr. 
Teller, of Detroit, Michigan, nevertheless he felt mad when he 
read the following item in the newspaper, referring to himself: 
*<The above druggist, in the City of Detroit, refusing to contribute 
his mite with his f eUow-merchants for watering Jefferson Avenue, 
I have concluded to water said avenue in front of Pierre TeUer's 
store for the month ending June 27, 1846." Finding out the 
man who wrote this he had him arrested for libel. But the charge 
would not stick. <<He refused," said the court, << to contribute 
his mite; and If this was not commendable, it, at the least, is 
obvious it was his right to do so ; and I cannot see how the charge 
has any tendency to expose him to public hatred, contempt, and 
ridicule." People v. Jerome, 1 Mich. 142. The judge probably 
understood the temper of the people of Detroit; but in some com* 
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munltles I know of, the man who wonld refuse his mite in such 
a case would be justly regarded as an obstructionist of the worst 
kind, and would be certainly ridiculed and perhaps hated by the 
citizens generally. ' 

A person who is injured by a libel may sue the libeler for dam- 
ages, or he may prosecute him criminally. In the civil suit, his 
claim is grounded on the injury which the publication has done to 
his property or to his reputation, and if he prove his case, damages 
will be awarded him to this extent. The criminal prosecution for 
libel is, however, based upon an entirely different foundation. 
The gist of the crime is not the injury to the party libeled, but is 
the breach of the peace which the charge will be likely to produce. 
Therefore, while in civil actions of this kind, the defendant might 
defeat the suit if he could show that the publication complained of 
was true — for the law would not permit the plaintiff to recover 
damages for an injury done to a reputation to which he had no 
right — yet on a criaiinal prosecution the truth was no defense. 
Indeed, this was carried so far that a few years ago the maxim used 
to be <<the greater the truth, the greater the libel," meaning that 
the injudicious, or spiteful publication of the truth about one 
would be more likely to sting him to a breach of the peace than 
if some falsehood were invented about him which he could easily 
and completely refute. As the Parson said in his sermon in the 
Laureate's Poem: — 

<< A lie which is half a truth is ever the blackest of lies. 
<< For a lie which is all a lie may be met and fought with outright, 
** But a lie which is part a truth is a harder matter to fight.** 

The truth is a defense, however, when it can be shown that — 

1. ThBpublicaUon was for the public ben^. Thus the charac- 
ters of public men are in some sense public property, and, therefore, 
to publish of them that they had been guilty of crimes or offenses, 
or the like, would not be punished criminally if true. 

2. That the publiecOton was privileged. Not only those who take 
part in public affairs, but every person who publishes a book or 
other literary work, or who takes part in a public entertainment, 
submits himself to criticism. Therefore criticism of a man*s book 
or his picture is privileged. In like manner, where one is under a 
legal, or moral, or social duty to give another imformation of a 
person's character, what he iliay write to such one is privileged. 
A., for example, being asked the character of B., who had been his 
servant, by C. who is about to engage B. as his servant, writes of 
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B. in a letter to C. the words: " B. is a drunkard and a thief.*' If 
this is true, or if A. honestly believes it to be true, this is not a 
libel. But if he goes beyond the necessity of the occasion it is dif- 
ferent. Thus, if A. had published this letter in a newspaper it 
would be a libel. 

So anything said in parliamentary and judicial proceedings, and 
their publication afterwards, are privileged. 

In most of the American States, the common law has been so 
amended as to permit the truth of a libel to be a justification in 
criminal as well as in civil cases. 
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CONTEMPT OF COURT. 



PEOPLBf V. WILSON. 

[64 ni. 195; 1 Am. Cr. Bep. 107.] 

A Chicago murderer who had been twice convicted 
and sentenced to death had twice obtained the aid of 
the Supreme Court of Illinois in deferring his punish- 
ment by granting him a new trial. The citizens be- 
gan to get tired of this and to talk of lynch law. The 
newspapers are generally a correct mirror of public 
opinion, and so one evening the Chicago Journal con- 
tained this editorial : — 

"THB CASE OF RAFFERTT. 

** At the time a writ of supersedeas was granted In the case of the 
miirderer Chris. Rafferty, the pnbllc was blandly assured that the 
matter would be examined into by the Supreme Court and decided 
at once — that possibly the hanging of this notorious human butcher 
would not be delayed for a single day. Time speeds away, how- 
ever, and we hear of nothing definite being done. Rafferty's coun- 
sel seems to be studying the policy of delay, and evidently with 
success. The riff-raff who contributed fourteen hundred dollars to 
demonstrate that hanging is played out, may now congratulate 
themselves on the success of their little game. Their money is 
operating splendidly. We have no hesitancy in prophesying clear 
through to the end just what will be done with Rafferty. He wiU 
be granted a new trial. He will be tried somewhere within a year 
or two. He wiU be sentenced to imprisonment for life. Bventu- 
ally he will be pardoned out. And this in spite of all our public 
meetings, resolutions, committees, virtuous indignation and what 
not. And why? Because the sum of fourteen hundred doUars Is 
enough nowadays to enable a man to purchase immunity from 
the consequences of any crime. If next winter's session of the 
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Legislature does not hermetically seal up every chink and loophole 
throagh which murderers now escape, It will deserve the bitter 
censure of eveiy honest man in Illinois. We must simplify our 
mode of procedure in murder trials. The criminal should be tried 
at once, and when found guilty should be hanged at once — and the 
quicker hanged the better. The courts are now completely in the 
control of corrupt and mercenary shysters — the jackals of the 
legal profession, who feast and fatten on human blood spilled by 
the hands of other men. All this must be remedied. There can 
be found a remedy and it must be found.*' 

The judges of the Supreme Court of Illinois took 
this as reflecting on themselves, and the editor and 
proprietor of the Journal were brought before the tri- 
bunal and fined. The court held that under the stat* 
ute which provided that the court should have power 
to punish contempts offered by any person to it while 
sitting, it had power to punish as constructive con- 
tempt a newspaper article referring to a case then 
pending in court. All acts calculated to impede, 
embarrass, or obstruct the court in the administration of 
justice, are considered as done in the presence of the 
court. 

A contempt of court is a disobedience to the rules, orders, or 
dignity of a court. The punishment of contempt is very summary. 
If the contempt is committed in the presence of the court the offi- 
cer may be at once fined or sent to jaU without any further trial or 
proof. If it is done outside the court, the party is summoned by 
attachment, and the punishment is summary as in the first case. 
The power is confined to courts of record; but it is also exercised 
by legislative bodies. 

Contempt of court may be committed by : — 

1. Inferior judges and magistrates — as by disobeying orders 
issued from a superior court; or by proceeding in a cause after it 
has been put a stop to or removed from their jurisdiction by a writ 
of prohibition, certiorari or supersedeas. 

2. Officers of the court — as by abusing the process of the law or 
deceiving the parties by any acts of oppression, extortion, coUasive 
behavior, or culpable neglect of duty. 
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8. Jurymen — as by not answering when summoned, or refas- 
Ing to be sworn or give any verdict. In the exercise of their jndl- 
clal capacity, howev^, as In giving a verdict, even though It be 
ever so erroneous, they are privileged. 

4. Witnesses — as by refusing to come to court when summoned 
or refusing to be sworn when there. 

5. The parties — as by disobeying any rule or order of court 
or non-payment of costs In certain cases, or Interfering with the juiy 
or witnesses. 

6. And generally by all persons acting In disrespect of the 
court's authority, as by vn*ong or Indecent conduct In court, Inter- 
fering with the proceedings or Interrupting them. 

Another class of contempts are those committed by the offender 
not present in court — for example, by disobeying the vnits of the 
court; by speaking or vnritlng contemptuously of the court or 
judges acting In their judicial capacity; by printing false accounts 
of causes depending In judgment; and by anything. In short, that 
demonstrates a gross want of that regard and respect which, when 
once courts of justice are deprived of, their authority Is entirely 
lost among the people. Harris Cr. L. 90. 

But In People v. Wilson, It Is said that to criticise decisions al- 
ready made would not be contempt, so long as the decisions were 
correctly stated, and the official Integrity of the judges not Im- 
peached. It would be rather severe on a legal writer if the mle 
were the other way. 



The case of the Chicago editors given above furnishes a conven- 
ient text for a brief homily in this place upon the apparent Incapad^ 
of the courts of this country, at the present time, to punish crime vrith 
certainty and speed . There is not the slightest doubt that there is & 
good deal of "contempt ** abroad among the people for the courts who 
seem to Impede justice instead of doing justice. This " contempt,*' 
welling up Into a mighty flood, swept over Cincinnati a few weeks 
ago, and threatened for a time to make an end of courts and law- 
yers and criminals at one fell swoop. It manifests Itself in the 
formation of vigilance committees in different parts of the country, 
and that there is some need for them would appear to be proved by 



CRIMIKAIi GASES SIMPLIFIED. 173 

the fact that during last year Jadge Lynch executed, throughout 
the United States, more criminals than did the official hangman. 
The feeling is abroad, I say, that the criminal law, as now adminis- 
tered, is a failure. And there is more truth than poetry in it. I 
expect judges, as well as practicing lawyers, to see this book, and 
at the risk of being cited for contempt before some tribunal who 
may feel my sermon particularly applicable to itself, I propose to 
address a few plain words to the judges of the appellate courts of 
this land. 



MY ASSLZE SERMON TO THE JUDGES OF APPEAL. 

Honorable Sms : In earlier days your predecessors across the 
water, in that land whence our common law came, used on tlte 
Sunday before the opening of the assize to attend in great state 
the city cathedral and listen to a sermon upon the needs of law 
and the beauty of justice. I ask you to spare a moment to listen 
to my assize sermon, and to pardon me if I point out to you the 
errors of your ways. You must know, you surely cannot be ignor- 
ant of the fact, that the people are beginning to lose that old respect 
which has been theirs so long for things judicial. They see that the 
jails are getting more crowded each year. They see that murder is 
becoming a common pastime, and they are asking why it is that 
crime is increasing, and that criminals are going UDpunished. 
They are laying the blame at your door. They are saying, " What 
are our criminal courts for if not to punish crime, and if they can 
not punish crime what is the use of them? " They are becoming 
so convinced of this that whenever a crime which particularly 
shocks their sensibilities is committed they do not wait for your 
slow and uncertain methods, but they constitute themselves a court 
whose code knows no technicalities, whose decrees are not appeal- 
able, and whose orders are promptly carried out under the nearest 
tree. And, pardon me. Honorable Sirs, for saying that the people 
have much good reason for their opinion. 

I said that the people^s tribunal (I mean the one over which 
Judge Lynch presides ; and he is fast becoming a very formidable 
rival of yours, for last year more murderers received their due at 
his hands than at yours), allowed no appeal from its decrees. 
They rightly reason that If a man is guilty, the quicker he is punished 
the better, and that one court is as well able to determine whether 
he is guilty or innocent as a dozen courts would be. They are cor- 
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rect in this view of the matter. It Is this multiplication of conrts 
that renders justice so slow. Here in this State — and in nearly 
all the other States it is about the same — there are three grades 
of courts, the trial court, the Court of Appeals and the Supreme 
Court. Through these three tribunals every capital case is made 
to pass. In only one of them — as you well know, Honorable 
Sirs, for you see it everyday — is the guilt or innocence of the 
prisoner ordinarily the subject of examination; the time and learn- 
ing of the two last being taken up in examining the machinery of 
the first. This right of appeal Is unlimited. It matters not that 
on the trial the proof against the prisoner was clear and Incontro- 
vertible; that to the minds of judge, jury, and spectators, the cor- 
rect verdict had been arrived at beyond the shadow of a doubt — 
he is allowed to appeal even though there is nothing to appeal 
about, and to invent reasons which everybody knows do not exist. 
In every other place where the common law is in force, 'except the 
States of this Union where this unlimited right of appeal is allowed, 
the judge would say to the prisoner in such a case asking for an 
appeal: ''You have had a fair and impartial trial, every step in 
which has been taken in accordance with legal rules. No question 
of doubt or difficulty has arisen, and I must, therefore, refuse to 
entertain so groundless an application." But under the happy 
system which prevails in this and other States, the prisoner takes 
the case out of the judge's hands without asking his permission or 
requiring it. The curious result follows that the moment the pris' 
oner is found guilty of the crime charged, he, and the judge before 
whom he was tried, exchange places. Hitherto the case has been: 
The State v, John Smith, murder. But the case which goes to 
you, Honorable Gentlemen of the Appellate Courts, should really be 
entitled: John Smith v. The Trial Judge, — mistakes in conduct- 
ing proceedings in court. John Smith convicted of a foul and 
brutal murder by a jury of his countrymen, goes to you, Honorable 
Sirs, with alacrity and hope. If the trial judge, who is defendant 
now, cannot show you, Honorable Sirs, that he made no mistake 
in the long trial which resulted in John Smith's conviction, the 
latter knows that the chances are nine to one that he will never be 
punished. And the chances are many that the trial judge did 
make a few errors, even though they did not affect the verdict, 
which latter circumstance, you know well, O Honorable Gentlemen 
of the Appellate Courts, is always an immaterial matter to you. 

The chances are many that he did make a few errors, when we 
consider the difficult position which a trial judge occupies. Sitting 
day after day in the midst of a contest, every turn of which he 
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mnst watch, he has, after reaching this position, but little lelsnre 
for any systematic stady of the law, and this, therefore, almost 
altogether he mast have accomplished before his elevation to the 
bench, ^^low him he sees men a great part of whose daily labor 
consists in investigating the thousands of technicalities which 
generations of judges before him have evolved. At every stage 
of the cause, scores of times in a single case or day, he is called 
upon to decide questions of practice, of evidence, of construction 
of documents or statutes, of difScult legal principles, many of 
which are presented to him for the first time In his experience as a 
judge or as a student. His rulings must be as rapid as the points 
made are numerous, for the trial must not come to a standstill. 
In a capital case, where each point is contested by active and acute 
counsel, he will, probably, when the trial is concluded, have made 
as many as fifty different rulings on questions connected only 
remotely with the main issue, between the impaneling of the jury 
and the passing of the sentence. The next day he Is in the middle 
of another case involving points equally technical and irrelevant, 
equally difficult and numerous, all to be decided in the same 
manner. Meanwhile the prisoner has been taken back to his cell, 
and there is for a time an apparent calm. His counsel are pre- 
paring an appeal . They are ransacking the thousands of ad j udlcated 
cases which the law reports of England and America contain, in an 
endeavor to find some prior case in which another judge has decided 
one of the fifty points in a different way; and they will have 
poor luck if, away back in the time of Jeffreys, or the other day in 
England, or in the backwoods of Maine, or the swamps of Louis- 
iana, they do not speedily find what they seek. 

Perhaps you will tell me, O Honorable Gentlemen of the Appellate. 
Courts, that you did not make the law which has created so many 
grades of courts, nor the law which allows this unlimited right of 
appeal. Tou are right; the people did that, and their responsi- 
bility is greater in this respect than yours. Yet, tell me, Hon- 
orable Sirs, do you not very often, even when it is a red-handed 
murderer that asks it, grant a criminal a writ which you call 
a 9uper8ede<Uy which puts off his punishment until he can make his 
appeal, and without which he would be punished at once? Are 
you obliged to do this, or is it not a question for your discretion? 
And do you not, as a rule, exercise that discretion for the benefit 
of the criminal and the postponement of justice? 

But I am coming to a matter which you can not evade, the 
responsibility of which you are not able to shift, but which is 
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yours, and yourB alone. If it is not yonr fanlt that Justice is 
slowy It Lb all your fault that jusAce is uncertain. 

There are right and wrong methods, Honorable Sirs, of doing 
everything, and it is, of course, desirable that the former should 
be adhered to as strictly as possible in the law, in order that loose 
practice shall not be encouraged. But do you think that it accords 
either with the popular o^ the natural idea of Justice that right 
should be defeated, and wrong prevail through mistake or igno- 
rance? To an observer, (Gentlemen of the Appellate Courts, proce- 
dure, not evidence of guilt, not justice, seems to be the pivotal 
point upon which, with you, the conviction or acquittal of a crim- 
inal depends. To an on-looker, Gentlemen of the Appellate Courts, 
the right or wrong of the case seems to be passed over by you : 
the manner of engineering a case through the greatest number 
of courts appears to be the object that engrosses the legal genius 
of the country as exemplified at your different bars. An ounce of 
procedure in defense seems to have a more certain effect than a 
pound of evidence of guilt. 

There are two classes of wrongs. Honorable Sirs — one is funda- 
mental, the other is merely arbitrary. To the first class belong all 
crimes against society, the knowledge of which is innate in eveiy 
citizen; the second comprise only those wrongs which for the 
sake of expediency are made so by the government. Murder, theft, 
perjury, and all the other crimes which are malum in se, illustrate the 
first class ; accidental flaws and errors In legal procedure, the second. 
In this country to-day society is demoralized, the old respect for the 
law of which I have spoken is rapidly disappearing, crime is trium- 
phant, for the reason that It has become a rule of action with 
you. Honorable (Gentlemen of the Appellate Courts, that the penal- 
ties consequent upon the committal of a wrong of the first class 
may be escaped by the criminal because of the unintentional com- 
mittal by the prosecution of a wrong of the second class. Pardon 
me again, Honorable Sirs, but you remind me of Hudibras. Like 
him you are profoundly skilled in analytic; like him you can 

Distinguish and divide 

A hair *twixt south and southwest side ; 

you perceive readily the difference between tweedledum and 
tweedledee, but you do not appear to have awakened to the fact 
that the people are commencing to clamor for the enforcement of 
the laws and the punishment of criminals. At the present moment. 
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(Pardon me once more, Honorable Sirs, I speak more in respect for 
than in derogation of your high office, more in sorrov^ than in an- 
ger) most of yon, O Honorable Gentlemen of the Appellate Conrts, 
if your acts mean anything at all, believe it better to arrive at an 
nnjnst decision by means theoretically correct, than to arrive at a 
ri^teons decision by imperfect means. 

Do yon deny this, Honorable Sirs? I do no t think you can. 
Your decisions are in print. I have been a close student of them 
for many years. Had I not read them with the care I have I 
should not have taken this subject for my ABsize Sermon, and I 
would not have known just how the failure of the criminal law in 
this land has come about. In every volume of your reports I find 
some proof of what I have charged. But a more striking proof it 
has been my lot to receive. Yesterday, as I hurried through the 
crowded street, I passed a group of men. I turned my head; it 
struck me that I had seen them before. Another look was suffi- 
cient. I had seen them but a few months ago in the city jail, 
every one of them under conviction for a foul and brutal murder. 
Why are they at large, thought I. Then I determined to ask them, 
and ran after them. <' How come you here, Mr. Ruffian,*' said I. 
<<The Supreme Court let me off, because the clerk spelled 
• breast,* in my indictment, bresV* "And you Murderer? " " My in- 
dictment said that the fellow I shot did instantly die, but the Su- 
preme Court said it should have been did then and there die." 
"And you Cut-throat? '* " One of the subpoenas had no seal on it." 
< (And you Assassin? " " The prosecuting attorney on my trial asked 
one of my witnesses if she had ever been in the penitentiary." 
"And you Manslayer? " " The judge who tried me, read the law to 
the jury instead of writing it down." "And you, Garroter? " 
" The jury didn't spell the verdict right— they left out a letter." 
"Andyou Malefactor? " "The Supreme Court said I had a right 
to be in court when I was sentenced." "And were you not?" 
"Oh, yes; but the derk forgot to mention it in the record 
and the court could not condescend to ask him." Had the 
men lied to me? Oh, no. Last night I found their cases in 
the reports. They had spoken truly. And your names, O Hon- 
orable Gentlemen, were all there — sometimes you "delivered the 
opinion," sometimes you "concurred," occasionally you "dis- 
sented," but the criminal was always triumphant, and justice was 
always overthrown. 

The result of such decisions as these, Gentlemen of the Ap- 
ia 
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pellate Courts, has been to spread among the criminal classes a deep- 
rooted feeling that yon, Honorable Sirs, are their friends and exist 
for their protection. They have learned that to be convicted by a 
jury and to be sentenced to be hanged are matters of small im- 
portance. They have seen scores of their pals sentenced with all 
the forms of the law to be hanged on a certain day, but the old- 
est among them cannot remember an instance of the sentence being 
carried out on that day. They are not learned In law phraseology, 
they know little about supersedeas or Jiabe<is corpus, writs of error 
and the like; but this they do know, and it is enough for them, that 
there is a higher and greater power than that which confronts them 
with their crimes and adjudges their punishment. They have seen 
that this power can always be depended on to stay the day of doom . It 
steps between them and the gallows even when they have reacHM its 
foot. Thus the murderer comes to have great faith in you, O Hon- 
orable Gentlemen of the Appellate Courts. The trial court he de- 
tests. There are the witnesses who saw him commit the foul deed ; 
there are the relatives of his victim : the widow, whose protector 
can never return to her; the children calling in vain for their fa- 
ther. There is the Judge, before whose stem and searching eye 
he quails; the jury whose verdict he anticipates without hope. 
As he confronts the crowded court-room, he feels that there Is not 
a soul there who does not think him guilty, and wish to see him 
punished. But he knows, O Honorable Sirs, that you will not see 
him ; he is glad of that, and he rejoices, too, as he remembers that 
you will not even try whether he is guilty, as the jury are doing, 
for if you should he would despair. No ; he understands that what 
you will do will be to ascertain whether the lawyers have not 
asked too many questions or said too many things in their 
speeches, or whether the Judge has not given a wrong definition 
to a word, or whether the Clerk has not made a mistake in mois- 
tening the official seal of the court with a sponge, instead of fol- 
lowing the old and well established practice of licking it with his 
tongue. He hears the verdict of << guilty,** and the sentence of the 
judge that he is to be hanged by the neck until he is dead, with in- 
difference; he goes back to his cell feeling quite comfortable, and 
does not lose an hour's rest that night. His faith is justified, as 
in the course of four or five months a message comes from you : 
** Reversed and remanded for a new trial." 

Wake up, O Honorable Sirs. * Engaged in solving judicial 
puzzles put before you by acute and tricky lawyers, you are 
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furgelting society and the public weal. Choked with your own 
food, you are sitting speechless and inane. But arise, for in the 
background, I see Judge Lynch preparing to turn yon all ont of 
doors. 

I know, O Honorable Sirs, that you are honest men ; to the credit 
of our American judiciary, be it said that the hands of our judges 
are clean; we have had few Macclesfields, we have had no Bacons. 
I know too that on principle you desire to punish crime. But 
your training at the bar has made you ready to look at procedure 
and to miss the right of the case . As I cast my eyes over my congre- 
gation, I see a few of you — your hair is very white and your number 
is small — who I remember very well fought hard, very hard, against 
the reform of the procedure in civil cases. You declared that the 
old system was a scientific one, and if It did cost the suitor more 
money and more time, it was a beautiful contest — that old special 
pleading — which only a great man could successf uUy conduct. But 
common sense prevailed, and the men that are sorry it did are now 
I think nearly all in the church-yard. I want to ask you a question. 
If the people should abolish the technicalities which I have declared 
delay and obstruct criminal justice, would you help them to carry 
out the reform? I really believe most of you would. But for you. 
Honorable Gentlemen of the Appellate Court of Texas, I have but 
little hope. I can not forget that but a little while since, the people 
of your State adopted what they called the Common Sense Indict- 
ment Act, whose object was to make It lawful in criminal trials to 
call a spade a spade ; that it should be enough to say in an indict- 
ment that A. murdered B., or C. robbed D. ; and I have not forgotten 
that you said that this was unconstitutional and that indictments 
must still be long enough and Intricate enough to suit the criminals 
and the criminal lawyers. 

What do I hear some one say? That the juries often acquit 
guilty men, and the odium of this should not be laid at your doors. 
I have no wish, O Honorable Sirs, to be unfair, nor to charge you 
with more than is your due. But go to the prosecuting attorneys 
throughout the land and ask them whether the jury system is the 
cause of the failure of the law to punish crime. They would, I 
think, say no. They are not afraid to trust the jury. It is the 
hair-splitting points in the Supreme Courts that they fear. Why, 
Gentlemen of the Appellate Courts, the most notorious murderer 
this city ever had was convicted by a jury three times, and given a 
new trial on a technicality twice, and released on a technicality the 
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third time. The last criminal hanged in this city was thrice fonnd 
guilty by twelve men. No, Honorable Sirs, the jury system is not 
a failure ; but on the contrary the only hope of thwarting the efforts 
of yon, O Honorable Sirs, to free criminals, is in the pertinacity of 
Jnries in continuing to convict them. But often, O very often, you 
wear them out. 

I am not delivering this sermon for the first time. I have 
preached it to the people more than once. They have heeded it 
little ; it takes riot and bloodshed to stir them, as we found in Cin- 
cinnati the other day. I see on the outskirts of my congregation 
to-day men who are neither lawyers nor judges, but who are only 
members of that great society, the people of the United States. 
To them I would say a few words. The remedy is very simple, 
much simpler than burning court-houses, or even organizing vigi- 
lance committees. The remedy is but to return to the old common 
law — the law of England to-day, which gives each man but one 
trial and makes the issue the question of guilt or innocence, not 
machinery and procedure. Let no conviction by a jury be allowed 
to be set aside by another court, unless it was wrong on its 
merits or unless the prisoner was prevented from making his 
defense. After a case has been heard once, let that be the 
end of it — if there are grounds for mercy, present them to the 
Governor. 

Finally, O Honorable Gentlemen of the Appellate Courts, I need 
hardly say that the cause of the failure of law is not In the law 
itself. It is written on the statute book, as you well know, that 
the murderer shall be hanged. Across the ocean, in that land 
whence our criminal law was brought, justice is sure and punish- 
ment is swift. Yet almost the same acts are crimes there that are 
crimes here, and the same penalties are provided in both countries. 
The difference is only in the administration of that common law; 
and because there it is justice and here machinery which is the 
primary object of the appellate courts comes the reason that that 
law which in Great Britain is an object of reverence and regard, 
the protection of the weak, the foil against the strong, the hope 
of the innocent and the terror of the guilty, is in the United States 
the shield of the criminal and the despair of the defenseless — a 
hissing, a by-word, and a reproach. And for this reason — because 
the failure of the criminal law has been brought about by these 
methods — the most cultured and widely circulated magazine in this 
country is forced to say that ** the failure of criminal justice which 
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makes room for mobs and lynching is a greater disgrace than even 
the savagery of the mobs." 

Honorable Gentlemen of the Appellate Courts, my sermon is 
ended. 

THE END 
OF 
MY 

ASSIZE SEEMON. 
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CHAPTER IV. 

CRIMES AGAINST THE PERSONS OF INDIVIDUALS, 



ABDUCTION— ''PURPOSE OF PROSTITUTION.'' 



COMMONWEAIiTH v. COOK. 

[12 Mete. 93.] 

A statute of Massachusetts provided that any per- 
son ^' who shall entice or take away any unmarried 
woman of a chaste life and conversation from her 
father's house or wherever else she may be found, for 
the purpose of prostitution/ ' should be punished . Em- 
ily Forrest, who was seventeen years of age and un- 
married, lived with her father in a Massachusetts town. 
She became acquainted with John Cook, who one day 
induced her to elope with him promising to marry her. 
Cook, after taking her to Philadelphia and living with 
her at a hotel there for a week, deserted her and she 
was obliged to go back to her parents. Cook was ar- 
rested and convicted under this statute. 

But on appeal the Supreme Court said that this was 
wrong and he was released. ^' The court are of opin- 
ion," quoth the judge, ^< that the offense made punish- 
able by this statute is something beyond that of merely 
procuring a female to leave her father's house for the 
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sole purpose of illicit sexual intercourse with the indi- 
yidual thus soliciting her to accompany him } that she 
must be enticed away with the view and for the purpose 
of placing her in a house of ill-fame, place of assigna- 
tion or elsewhere to become a prostitute in the more full 
and exact sense of that term ; that she must be placed 
therefor common and indiscriminate sexual intercourse 
with men, or at least that she must be enticed aVay for 
the purpose of sexual intercourse by others than the 
party who thus entices her; and that a mere enticing 
away of a female, for a pei'sonal sexual intercourse, will 
not subject the ojffender to the penalties of the statute. 
This decision, while in one respect it narrows the ap- 
plication of the statute, and excludes cases of mere 
seduction, or illicit intercourse with the individual en- 
ticing, leaves a large application of it to cases of a more 
aggravated character and will embrace all of either sex, 
who shall fraudulently entice away females for the 
purpose of supplying brothels and houses of ill-fame, 
or with a view to induce them to prostitute their per- 
sons for money or hire." 

Every form of unlawful physical restraint is indictable. The most 
prominent Instances of physical restraint are found in the offenses of 
abductiony kidnapping &nd false imprisonment. In the earlier history 
of the common law abdaction consisted in the taking away by force, 
fraud, or fear, of females for the purpose of marrying them to ob- 
tain their property. In modern times the offense has been much 
extended, and in most of the States by statutes very similar in their 
Import and intention. Abduction now consists of the forcible tak- 
ing or enticing away of children from their parents or guardians, 
4 or of females under the age of eighteen (in some statutes twenty- 
five, in others it is only required that they shall be unmarried) from 
the charge of their parents or guardians and without their consent 
for the purpose of marriage or prostitution. This would not have 
been an offense at common law, unless done with violence and 
against the woman's will. 
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The statutes require that the woman shall be of a <' ohaste life 
and conversation," or of " previous chaste character." In New 
York, It has been held that If the female has previously fallen from 
virtue, but has subsequently reformed, she Is within the latter 
phrase. Carpenter v. People, 8 Barb. 603. But In other States It is 
held that a female must be possessed of actual personal virtue and 
to have a good reputation for virtue Is not enough. Therefore, if a 
single act of illicit Intercourse can be charged to her account she 
does not fill the bill, and no one can " abduct " her, because though 
her reputation may be as pure as was that of Cassar's wife, the one 
slip is enough. Lyon v. State, 52 Ind. 426; Slocum v. People, 90 
HI. 274. 

The girl must be taken out of the possession of her parents 
or guardians — a mere seduction while she Is at home is not 
within the statute. People v. Parshall, 6 Park. 129. But if the 
girl Is Induced by persuasion or enticements, to go not further thah 
the Immediate neighborhood, even only to the next house to that 
of her parents, or for only a short time, she continuing to live at home 
right along, yet If this Is done for t?ie purpose ofprostUution^ It Is 
enough. Slocum v» People, 90 HI. 274. 

Nevertheless, as held In the principal case, it is essential ttiat the 
purpose shall be prostitution and not simply criminal connection with 
the abductor or any one else. And prostitution is defined by the best 
authorities as the common lewdness of a woman for gain; the life 
of a public strumpet. State v. Ruhl, 8 la. 454. << The case sug- 
gested by counsel," said Baker, J., In an Illinois case, *< where a 
young woman living with her parents is Induced or enticed by a 
man to leave home and meet him for a few hours and have Illicit In- 
tercourse with him' within a few rods of her home, after which she 
returns to her parents' house as usual, Is clearly not within the 
scope of the statute, as It lacks at least one Ingredient, if not more, 
necessary to constitute the offense. It lacks the ingredient of an 
Intention to reduce the female to a condition of either common 
prostitution or concubinage." Slocum v. People, 90 ni.274. The 
facts of a recent Maine case Illustrate this principle better than a 
mere statement of the legal rule . A young unmarried woman living 
with her parents went down to the railroad depot one evening to 
meet her music teacher. Instead of the music teacher she met Mr. 
Stoyell, with whom she had only a slight acquaintance. Mr. S. 
must have been a very fascinating man — In the language of the 
period a <' masher " — for he soon persuaded her not to waste time 
hunting for her teacher, but to take a little ride with him on the 
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train, which was just starting for a neighboring town, promising her 
that they wonld drive back together in a carriage, in a conple of 
lionrs. When the railroad ride was oyer he took a carriage and 
drove her to a hotel instead of home. He took her into a room and 
ordered wine, of which she drank. He filled her with the liqnor 
until she was pretty drank and then went to bed with her. They 
stayed at the hotel two days, when she repented and went back to 
her home, although Stoyell laried hard to persuade her to take a 
trip with him to the sea shore, on the ground that she might as well 
be hung for a sheep as a lamb. The courts thought it a hard case, 
but were nevertheless, compelled to decide that Stoyell was not 
guilty of abduction. << Nothing,'' said the Chief Justice, « indicates 
a desire on his part to make her a common prostitute. However 
infamous the conduct of the defendant, however deserving of pun- 
ishment he may be, he cannot be legally convicted of nor punished 
for a crime he has never committed." State v. Stoyell, 54 Me. 24. 
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KIDNAPPING. 



HADDEN ▼. PEOPIJS. 

[26 N. Y. 878.] 

The good ship West Point, lying in New York har- 
bor and ready to weigh anchor for Liverpool, was short 
of sailors. A man named Ebidden, who was in the 
business of providing ships with sailors, undertook to 
supply the West Point, and started out to carry out 
his contract. About this time Robert Wallace who 
had just been paid off at the Brooklyn Navy Yard from 
the San Jacinto man-of-war, was coming over the 
East River on the ferry to see his friends in New York. 
At Fulton Market Hadden espied Wallace, and know- 
ing him to be a sailor ** by the cut of his jib,*' joined 
him in conversation and invited him to drink. Wal- 
lace accepted the invitation, and was taken to Had- 
den's house, where he was treated to liquor until he 
was so much confused that when he and Hadden left 
the house he had no idea where they were going. In 
fact, he had no recollection of what occurred afterwards 
until next day when he found himself in the forecastle 
of the West Point. 

Wallace succeeded in getting away and had Hadden 
indicted for kidnapping. He was convicted. ** Pro- 
curing the intoxication of Wallace, with the design of 
getting him on board the ship in that condition, with- 
out his consent, and thus taking him on board, was a 
kidnapping within the meaning of the statute as much 
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SO as if it had been done by force, overcoming his re- 
sistance when in full strength. * * * No object 
for the deception and wrong which was practiced upon 
Wallace can be discovered except to have him sent out 
of the State or held to service as a sailor against his 
will on board the West Point/' 

Rdnapping is the forcible abduction or stealing away of a man, 
woman, or child, from his or her own country, and sending or tak- 
ing him or her into another, against their will. It differs from 
"abduction '' in this that the person seized shall be taken or in- 
tended to be taken from his own to another country. But any one of 
the States is « another country," within this deflnitton; and so 
where a person In New Hampshire seized a negro boy in that State 
for the purpose of taking him to Alabama and selling him into slavery, 
it was held that he was guilty of kidnapping. State v. Kollins, 8 
N. H. 550. 

The strict letter of the definition of kidnapping requires the em- 
ployment of physical force to render the act an offense. But this is 
by no means requisite. The crime is more frequently committed by 
threats and menaces than by the employment of actual physical 
force and violence. Therefore, it is very properly held that any 
threats, fraud, or appeals to the fears of the individual which sub- 
jects the will of the person abducted, and places him as fuUy under 
the control of the other, as if actual force were employed, makes 
the offense as complete as if force and violence had been used. 
Moody V. People, 20 111. 815. 
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FALSE IMPRISONMENT. 



SMITH V. STATE. 



[7 Humph. 43.] 



Mr. Bodgers, with his horse and wagon, was carried 
over the Chucky River by Smith, who was a public 
ferryman. "Your fare, if you please," said Smith 
when they reached the other side. **Why, I paid 
you when I got on board," replied Bodgers. ** You 
did nothing of the kind," retorted Smith, "and 
you don't leave this boat till the money is in my 
hand." 

Not wishing to have a fight, which seemed probable 
if he tried to force his way out, Bodgers paid the de- 
mand, having been detained on the boat about fifteen 
minutes. 

But Bodgers had his revenge. He caused Smith to 
be indicted for false imprisonment, and he was con- 
victed. " To make out the offense as charged," said 
the court, " no actual force was necessary; but if the 
opposition to the prosecutor's going forward was such 
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as a prudent man would not risk, then the defendant 
would, in contemplation of law, be guilty of false im- 
prisonment." 

False imprisonment is the restraint of a person against his will, 
and without legal cause. The common law was always so jealous 
of the personal liberty of the citizen that it punished very severely 
the Infringement of this right even to the smallest extent. A man 
preventing another by threats or force from passing along the high- 
way renders himself liable to a prosecution- for false imprisonment. 
Bloomer v. State, 3 Sneed, 66. 

In an Illinois case Samuel Fletcher shut up his child, who was 
bUnd, in a cold and damp cellar without fire» for several days in the 
middle of winter. The boy finally escaped from his dungeon and 
was taken in charge by the town authorities, who prosecuted the 
father for false Imprisonment. He was convicted and fined. 
Fletcher v. People, 62 m. 895. This is, however, by no means a 
precedent for prosecuting the parents of the bad boy who is shut 
up in his room or in a closet until he behaves himself, or as a pun- 
ishment for telling a He, or for disobedience of some kind. The 
law gives parents this authority over their children, and wU only 
interfere Cas in the Fletcher case) where they go beyond the bounds 
of reason and humanity. 

Bolts and bars are not essential to the imprisonment, nor need 
force be used to hold the party. In an old case a constable 
showed a man a magistrate's warrant, and told him he must go 
before the magistrate. The man went willingly without any 
compulsion, but afterward finding that the warrant was no war- 
rant, he prosecuted the constable; and the court decided that 
there had been a false imprisonment, the man having only 
yielded to what he considered a legal necessity. Harris Cr. L. 
157. And to prevent a man by t^ats from going where he pleases 
and has a right to go, constitutes the offense. Herring v. State, 
8 Tex. (App.) 108. In another Texas case, one Kaufman had rented 
a farm which Woods claimed to own. One morning Kaufman was 
in the field ready to plough, when Woods and some of his friends 
came up and told him that he should plough no more. As they em- 
phasized their demands with shotguns, Kaufman stopped ploughing. 
The Woods party being afterwards tried for false imprisonment, it 
appeared that they had not forbidden Kaufman to go where he 
pleased, but had simply countermanded the ploughing. The court 
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said this made no difference, and the parties were convicted. < ' It is 
a sufficient imprisonment," exphiined the judge, ** to stop a man 
from going in any direction he may think proper; and it is not 
necessary that he be detained in any particular spot so long as he is 
prevented from moving from place to place, or in the direction he 
wishes to go." Woods v. State, 8 Tex. (App.) 204. 

A case similar to that of Smith, the ferrjrman, occurred on one 
of the New York elevated railroads in 1882. The custom then 
was for passengers to purchase their tickets when they entered 
the station and drop them in a box as they left the station at the 
end of their ride. Mr. Lynch having purchased a ticket from 
the Forty-second Street station to the Rector Street station, en- 
tered one of the cars. Before reaching his destination he lost 
his ticket, and when at Bector Street he attempted to pass 
from the station platform through the gate into the street, he 
was stopped by the gateman. He explained that he had paid 
his fare and lost his ticket, and insisted upon passing out, but 
was pushed back by the gate-keeper, who would not let him out, 
but kept him in the depot until a policeman came, and took him 
to the police court. When the magistrate heard his story he let 
him go ; and Mr. Lynch, as it was a corporation he was dealing 
with. Instead of prosecuting the company criminally, sued them for 
damages. They pleaded that the gate-keeper had only carried out 
a rule of the company. But the judges thought this very " fresh." 
They thought a rule that a passenger should be detained even for 
failure to pay his fare an unreasonable one. "Is it not," said 
Dykman, J., "an imprisonment for debt, with the creditor for 
prosecutor, tribunal, and gaoler, and the right of appeal denied. 
A few will lose tickets and the many will not. The defendant may 
arrogate to itself power of detention and hold a threat over its 
passengers, but it exercises such power at its perU. The power to 
eject a passenger from its car and to use force to do so is one 
power. Power to detain is power to imprison dressed in the garb 
of softer words." Lynch v. Metropolitan Elevated R. Co., 24 Hun, 
606. And in the Court of Appeals the judges were even more in- 
dignant. "The defendant," said Earl, J., "had a right to make 
reasonable rules and regulations for the management of its busi- 
ness and the conduct of its passengers. It could require every 
passenger before enteilng one of its cars to procure a ticket and to 
produce and deliver up the ticket at the end of his passage or again 
pay Us fare. The defendant had such a regulation, and no com- 
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plaint can be made of that. But it had no regolation, and coald 
legally have none that a passenger, before leaving its cars or its 
premises, should produce a ticket or pay his fare, and if he did not, 
that he should be then and there. detained and imprisoned until he 
did do so. At most, the plaintiff was a debtor to the defendant 
for the amount of his fare, and that debt could be enforced against 
him by the same remedies which any creditor has against his deb- 
tor. If the defendant had the right to detain him to enforce pay- 
ment of the fare for ten minutes, it could detain him for one hour, 
or a day, or a year, or for any other time until compliance with Its 
demand. That would be arbitrary imprisonment by a creditor 
without process or trial, to continue during his will until his debt 
should be paid." Lynch v. Metropolitan Elevated R. Co., 90 N. 
T.77. 

But there must be something in the nature of force or of taking 

away the will to constitute the offense. Mr. Garrison who lived in 

Macon, N. C, was called out of bed one cold night by some parties 

who said they were hunting for a stolen horse, and who asked him 

to join them, as he knew the roads. On being promised pay for his 

trouble he went down and was given a seat on a horse behind the 

rider. The party galloped very fast and Garrison was very much 

shaken up; and presently he complained of feeling sore, when 

they advised him to change horses. When he dismounted the whole 

party rode off, and left him in the dark to find his way home as best 

he could. They were not looking for a horse at all, but had used 

the ruse for the purpose of playing a practical joke on Garrison. 

The old man thought it practical enough to have the whole party 

indicted for false imprisonment. But the court decided that they 

could not be convicted. <<The prosecutor,** said Ashe, J., << was 

left all the while to the exercise of his own free will. There was no 

violence, no touching of his person, no threat, no intimidation of 

any sort, and the ruse employed by the defendants to decoy him 

from his house we do not think was such a fraud as to Impress the 

transaction with the character of a criminal act.*' State v, Luns- 

ford, 81 N. C. 628. 

Of course the defendant may justify the imprisonment — as for 
example that he saw him commit a crime and held him until the 
officer of the law came, (Barber v. State, 18 Fla. 675; 1 Green, C. 
L. Rep. 728) ; or that he procured his arrest under a warrant, always 
presuming that the warrant Is a legal and regular warrant -^ for if 
it is not it is no protection. Floyd v. State, 12 Ark. 48. 
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All that the prosecution has to prove is the imprisonment; for 
it is presumed to be unlawful until a justification for it is shown. 
Harris Cr.L.157; Kirbiev. State, 5 Tex. (App.) 60. 
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ASSAULT. 



STATE V. DAVIS. 

[1 Ired. (L.) 125; 85 Am. Dec. 785.] 

Three men had a quarrel one fine afternoon. Davis 
was one of them and Roberts was another; as to 
the third, history is silent. The quarrel seemed over 
when Da;is, whT wa. leading his Lse by the bridle, 
said to a bystander, ** Hold my horse and I'll whip 
the rascal," and advanced with his arms extended to 
where Boberts stood. Davis, however, got the worst 
of it, for before he could grasp Boberts, the latter, 
with a rifle he held in his hands, knocked him down. 

Nevertheless Davis was held to have committed an 
assault. <^ An assault," said the judge, *< is an inten- 
tional attempt by violence to do an injury to the per- 
son of another. * * * And it must also amount to 
an attempt, for a purpose to commit violence, however 
fully indicated, if not accompanied by an effort to 
carry it into immediate execution, falls short of an 
actual assault. Therefore, it is that notwithstanding 
many ancient opinions to the contrary, it is now set- 
tled that no words can, of themselves, amount to an as- 
sault. And, therefore, also, it is said not to be an 
assault, if a man strike at another at such a distance that 
he cannot reach him or put him in fear. The distance 
is here explanatory of the apparent attempt to strike, 

13 
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and shows that in truth that it is not an attempt — 
but only a menace — to. do hurt to his person. It is 
difficult in practice to di*aw the precise line which sepa- 
rates violence menaced from violence begun to be ex- 
ecuted, for until the execution of it is begun, there can 
be no assault. We think, however, that where an un- 
equivocal purpose of violence is accompanied by any 
act, which if not stopped or diverted, will be followed 
by personal injury, the execution of the purpose is 
then begun, the battery is attempted. Thus rid- 
ing after a person so as to compel him to run into 
a garden for shelter to avoid being beaten, has been 
adjudged to be an assault.^ So in a* late case before 
a very eminent English judge, it was held that where 
the defendant was advancing in a threatening atti- 
tude with intent to strike the plaintiff, if he had not been 
stopped, although when stopped he was not near enough 
to strike, an assault was committed.' In the case under 
consideration, the intent of the defendant to seize the 
prosecutor's person was not in question." 

An aasault is an offer or attempt by force or gesture to commit 
violence on the person of another. A bctUery is a touching or lay- 
ing hold of another person or his clothes, in an angry, mde or hos- 
tile manner. Thus if a man strikes at another with his cane or his 
fist, or throws a bottle at him, if he miss it is an assault; if he hit, 
it is a battery. Harris C. L. 151. 

There may be an assault without personal injury, as any attempt 
at violence is an assault, though the party fail to commit the voi- 
lence intended. An attack apparently likely to hurt is as much an 
assault as if it had actually caused harm, as shooting at another or 
striking at him with a cane, stick, or fist, though the shot or blow 
miss; or raising a stick near enough with intent to strike, though 



1 Morton v. Shoppie, 3 C. & P. 371. 
* Stephens v. Meyers, 4 C. & P. 349. 
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the party assailed retreats. Tbat the attack was frustrated or in- 
tercepted makes no difference, as where one advances in a tlireat- 
ening manner, bat is stopped before he reaches his object. 
Desty C. L. ISO. 

It is not necessary that the assailant should be at any time 
within striking distance. If he Is advancing with intent to strike his 
adversary, and comes sufficiently near to Induce a man of ordinary 
firmness to believe. In view of all the circumstances, that he will 
receive a blow unless he resist or retreat, the assault is complete. 
People V. Tslas, 27 Cal. 634. So, for a man to ride his horse so near 
another as to endanger his person and create a belief in his mind 
that he Intends to ride over hlm« is an assault. State v. Sims, 8 
Strobh. 187. 

It has been held in some cases, and has been strongly main- 
tained by a very eminent authority on criminal law (2 Green Cr. L. 
Bep. 275, note to Com. v. White), that to render an act an indicta- 
ble assault, the assailant must have the ability to commit a battery 
in the manner of his menace. Therefore, it is said, to point an un- 
loaded gun or pistol at a person within shooting distance, is not an 
assault. This is expressly laid down in Texas in several cases. 
See McKay v. State, 44 Tex. 48. On the other hand, in Massachu- 
setts, a contrary view is taken. Sullivan and Harrington in that 
State, with pick and shovel, were mending the highway along which 
the defendant drove in a wagon. '* Drive in the middle of the 
road, can't ye? " shouted Sullivan, to which order the defendant 
politely replied with an oath. << What do you mean?" said SuUivan. 
<< I mean this," answered the defendant, taking a double barreled 
shot-gun out of his wagon and pointing it at the road menders. 
" I have got something here that will pick the eyes out of you." 
The road menders wilted and the defendant went on his way with- 
out further discussion. The defendant was afterwards indicted 
for assault, and pleaded that the gun was not loaded at the time. 
But the Judges said this made no difference, for that if the road 
menders were put in fear by the gun being pointed at them, and 
they had reasonable cause for their fear, this was enough — 
whether the gun was loaded or unloaded — and he was found 
guilty. Com. V. White, 110 Mass. 407. 

These very opposite decisions go to indicate tliat in Texas, to 
point a fire arm at a man is considered a kind of a joke, while tn 
Massachusetts it Is a very serious thing. I confess that I like the 
Massachusetts rule the best. If it is an assault, as all agree it is, 
to flourish a cane In a man's fftce, or to shake your fist at him, I 
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think it ought to be so, also, to shoye an unloaded pistol under 
your nose. How are yon to know he is not going to pound you 
over the head with it? Even if he is too far away for this and only 
within shooting range, yet if I think the pistol is loaded is there not 
that " putting in fear," which goes to constitute an assault? I am 
for the Massachusetts rule, for the still better reason also that un- 
loaded guns so often go off. 
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ASSAULT AND BATTERY, 



STATE T. BAELER. 

[66 N. C. 832,] 

Baker and Barber were talking politics in a country 
store when Baker said to Barber : << I once thought we 
were friends ; but I understand you have said things 
about me, and you have got to take it back." Barber 
replied that he was not that kind of a man, and took 
nothing back. Then Baker put his open hand on Bar- 
ber's breast and pushed him a few steps, when he fell 
over a flour barrel. 

Being convicted of assault and battery, Baker ap- 
pealed, and his counsel argued as foUows: — 

<* It was at a country store where politeness is not a 
commodity." 

«* Suppose this to be so," replied the Supreme Court, 
<^ and make full allowance for country manners, still 
there may be rudeness at a country store ; and if this 
was not, then rudeness can not be." 

<< The hand was open," persisted the counsel. 

<< So it would have been if he had slapped his face," 
said the court. 
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^^Puttinjs; the band on a person is an eqoiyocal act, 
and may have been friendly/' said tbe counsel as a 
last bope. 

<< Doubtless/' replied tbe court. *< It is true tbat a 
laying on of tbe band may be friendly, but bere tbe 
defendant said at tbe time tbat it was not in friend- 
sbip. *I once tbougbt we were friends/ said be. 
And be preceded tbe act by a tbreat. And tbe act it- 
self was so violent and insolent as to make it une- 
quivocal/' 

Wbereupon tbe conviction was affirmed. 

The least yiolence to another is a battery. Taking hold of a 
man's coat or laying the hand apon hla person, if done in friendship 
or for any benevolent purpose, would clearly not be an assault and 
battery, but if done in anger, or in a rude and insolent manner, 
it certainly would. U. 8. v. Ortega, 4 Wash. 585. Where one 
woman who was painting in a room upstairs sprinkled a few drops 
of paint on a creditor, also a female, who was passing along the 
sidewalk, this was held sufl9cient to constitute an assault and bat- 
tery. People V, McMurray, 1 Wheel. 62. So to spit on a person or 
throw water or anything else on his clothes; or to cut another's 
dress without touching the person (Beg. v. Day, 1 Cox, 207) ; or to 
fondle a person (especially a female) against their will. In an 
English case some parties, for the purpose of abandoning an infant 
child, put it in a bag and hung it on the palings of a fence exposed 
to the inclemency of the weather. This was held enough to con- 
stitute the offense. Beg. «. March, 1 C. & K. 497. 

Force of some kind on the person is the gist of batteiy. One 
BuzzeU had two bank notes in his hand which he was going to put 
up on a bet made by Ordway, but before he could do so Ordway 
snatched them from his hand and ran away. The court held that 
theri was no assault and battery, there being no touching of the 
person. Com. v, Ordway, 12 Cush. 270. But where there is the 
least resistance overcome it is an assault and batteiy— the force 
necessary is present. Mooney and Gorham knowing that Loheil 
had a roll of bills in his pocket, laid for him. Mooney put his left 
arm around Loheil' s neck and his mouth to Loheil's ear, pretending 
to whisper something, and while Loheil was listening he put his 
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hand In his pocket. But Loheil felt the hand and there was a 
struggle before Mooney got his hand out of the pocket. It was 
held that Mooney was gnllty of an assault with intent to rob. 
State 9. Gorham, 65 N. H. 152. 
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ASSAULT— FORCE MAT BE INTERNAL. 



COMMOXWEAL.TH v. STRATTON. 

[114 Mass. 303.] 

A young man who wanted his sweetheart to be less 
cold than she was, obtained from a quack some love 
powders which he was assured were the very thing for 
such a case. The next time he called on her he had 
some nice figs in his pocket in which some of the pow- 
ders were concealed. The young lady, of course, liked 
figs and it was therefore an easy matter to get her to 
take the medicine in this disguise. But instead of mak- 
ing her amorous, the love powders made her sick, and 
when, after a good deal of pain, she got well, her lover 
was indicted for assault. 

*^ Although force and violence," said the court, 
*^ are included in all definitions of assault and battery, 
yet where there is physical injury to another person, it 
is sufficient that the cause is set in motion by the de- 
fendant, or that the person is subjected to its operation 
by means of any act or control which the defendant ex- 
erts. * * * If one should hand an explosive sub- 
stance to another and induce him to take it, by 
misrepresenting or concealing the dangerous qualities, 
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and the other, ignorant of its character, shoald receive it 
and cause it to explode in his pocket or hand, and should 
be injured by it, the offending party would be guilty of 
a battery and that would necessarily include an assault, 
although he might not be guilty even of an assault, if 
the substance failed to explode, or failed to cause any 
injury. It would be the same if it exploded in the 
mouth or stomach. If that which causes the injury is 
set in motion by the wrongful aqt of the defendant, it 
can not be material whether it acts upon the person in- 
jured externally or intemaUy, by mechanical or chem- 
ical force." 
And the lover was therefore convicted. 

This caae Is a very important one, deciding as it does that to oon- 
stitate an assault application of force may be external or internal. 
This may be said to be the American law, as the opinion of a court 
of so high a character as that by which this decision was rendered, 
\b not likely to be overmled or dissented from. It is not, however, 
the English law. In 18S8 Edward Button who was a waiter at an 
inn in London, bought two pence worth of Spanish flies which he 
put into the coilee which had been prepared for the bar-maids' break- 
fast. When the girls drank the coffee they thought it rather bitter, 
and were shortly afterwards taken very sick. A doctor who was 
sunmioned, analyzed what was left in the cofEee pot, and it was 
afterwards discovered that Button was the guilty man, for on being 
accused of it, he said he did it only for a lark, llie judges convicted 
him of assault. Beg. v. Button, 8 C. & P. 660. But seven or eight 
years after this, where a couple of practical jokers liad put some 
cantharides in the ale of which a bridal party partook, which 
caused bride and bridesmaids, as weU as the groom and his friends, 
to send for the doctor in a hurry, the jokers escaped, the Queen's 
Bench holding that the injury must be external, unless the intent 
was to kiU, in which case It was punishable as a higher crime. 
Queen v. Walkden, 1 Cox, 282. And this case has been since ap- 
proved by others of the English judges. Beg. v. Hanson, 2 C. & 
K. 918. 
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I was going to tell the student that as there are such opposite con, 
elusions on this subject, he might take his choice as to which 
is the correct law. Bat if he lives in the United States he had, per- 
haps, better accept Com. v. Stratton, lor the reasons which I 
have adverted to. 
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ASSAULT AND BATTERY— FORCE MUST BE 

UNLAWFUL. 



STATE T. MIZNEB. 

[45 la. 24.] 

Miss Ida Breemer, when she entered the district 
school at Bossyille, la., as a scholar, told the teacher 
that she was just twenty years of age. Now, she 
knew that she was telling a fib when she said this, but 
as no papils over twenty-one years old were allowed 
in the school, and as she was of age, she told a lie in 
order to be admitted. As might have been expected, 
Ida was not a good pupil; she was very hard to 
govern; and so, one day, when she had again broken 
one of the school rules, Mr. Mizner, the principal, 
called her up to the desk and gave her a good whip- 
ping, — just what she deserved. 

Ida was, of course, very mad; and when she got 
out of school she went straight to the police court and 
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had the schoolmaster charged with an assaalt. Bat 
the court said that he was right. <<A teacher, for the 
maintenance of his authority and the enforcement 
of discipline, may legally inflict reasonable chastise- 
ment upon a pupil." 

And the court further held <^ that the fact that Ida 
was twenty-one made no difference, for, although she 
was not a legal scholar, still she had by her deception 
voluntarily become a pupil, and could not escape the 
duties and liabilities of one." 

The force used must, in order to constitnte an assaalt, be tintoto- 
faUy used, A man, for example, lays his hand on another's arm to 
attract his attention, or a person in a crowd is pushed against 
another, — in neither of these cases is there any assault. So, if a 
person in falling catches hold of another to save himself, this is no 
ofiEense. In an old case, a man was throwing some skins from his 
window into his yard, when a heavy gust of wind passed by and 
blew one of the skins over the fence and into a pedestrian's 
eye. The man was held not guUty of any offense, for he had 
been only doing what he had a right to do. Bex v, GiU, 1 Strange, 
190. 

But besides these very simple and obvious examples, there are a 
number of cases where, by the law, force may lawfuUy be applied. 
These cases may very properly be divided into seven, viz : — 

1. Husband and wife. At common law, a husband was permitted 
to moderately whip his wife. The judges put this right on the 
ground that as he was held to answer for her misbehavior, — to 
respond for both her contracts and her torts, — he ought to have 
the power to control her. But he was not allowed to use a stick 
thicker than his thumb. This right is obsolete in the United States, 
though several early cases favor it. But a judge in the Dominion, 
the other day, held it still to be the prerogative of the husbands of 
Canada. 

2. Parent and Mid, Every parent may correct his chUd by cor- 
poral punishment. The law on this point is well summed up by a 
Tennessee Judge thus: "The right of parents to chastise their 
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relractory and disobedient children is so necessary to the govem- 
ment of families and to the good order of society, that no moralist 
or law-giver has ever thought of Interfering with its existence or 
of calling npon them to account for the manner of its exercise, 
npon light or frivolous pretenses. Bat at the same time that the 
law has created and preserved this right, in its regard for the 
safety of the child, it has prescribed bounds beyond which it shall 
not be carried. In chastising a child, the parent must be careful 
tliat he does not exceed the bounds of moderation and inflict cruel 
and merciless punishment; if he do, he is a trespasser, and liable 
to be punished by indictment. It is not, then, the infliction pf pun- 
ishment, but the excess VThich constitutes the offense." Johnson 
V, State, 2 Humph. 288. Mr. Neal, of Georgia, found out what was 
moderate chastisement of a child. Having left his daughter, who 
was ten years of age, at home, with strict injunctions that she 
should not enter the cupboard, he found, when he returned, that 
she had disobeyed him. He went out and got an old saw, with 
which he belabored her until the skin on her back was broken and 
the marks of the saw-teeth were thick upon her. All the judges 
agreed that Neal was guilty of assault and battery, saying: <<£ven 
if a whipping was justifiable, and we would not go closely In a 
matter of this kind, as a very large margin must be left to the 
judgment bf the parent, such a whipping with such a weapon was 
a cruel and outrageous abuse of the parental authority, and made 
the perpetrator of It guilty.'' Neal v. State, 54 6a. 281. In a 
North Carolina case, the distinction between legal and illegal chas- 
tisement is said to be this: Such punishment as may seriously 
endanger life, limb, or health, or disfigure the child, or cause any 
other permanent injury, is immoderate. On the other hand, any 
corporal correction which produces temporary pain only, — no 
matter how severe, — and no permanent injury, is moderate, and 
within the law. State v. Alvord, 68 N. C. 822. 

8. Guardian and ward. The same rule, with the same limitation 
as to moderation, applies to corporal punishment by a guardian 
Inflicted on his ward. Stanfleld v. State, 48 Tex. 167. 

4. Master and servant, A master is not permitted to inflict cor- 
poral punishment on a hired servant. Com. v. Beard, 1 Ashm. 267. 
But to this rule there appears to be an exception as to three de- 
scriptions of servants, viz.: sailors, soldiers, and apprentices; the 
power being allowed in the two former cases to prevent mutiny. 
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and in the latter, becaose the master stands in the place of the 
parent. Davis v. State, 6 Tex. (App.) 138. 

6. Qffleer$ of the law. An officer in making an arrest may use 
force. A gaoler may inflict corporal ponlshment on a convict for 
the purpose of enforcing or punishing the violation of the rules 
of the prison; and the same is true of the superintendent of a 
poor-house. State v, Hull, 84 Conn. 182. But in all such cases 
the force used must be no more than is required for the exigency 
of the case; for if the officer go beyond this, he is guilty of an 
assault and battery, or, if it result tn death, of homicide. 

It seems that the law does not recognize the rules of discipline 
of voluntary associations when they go beyond what is legal. A 
young woman, who was a member of a benevolfent society called 
the "Good Samaritans," for some reason became liable to expul- 
sion. The ceremony of expulsion in this order consisted in sus- 
pending the member from the wall by means of a cord fastened 
around her. The female who made all the trouble in this case had 
seen the ceremony performed on others, but when it came to her 
turn, she objected and made such a struggle that a good deal of 
her clothing was torn oil before the society was through with her. 
<<When the prosecutor," said the court, "refused to submit to 
the ceremony of expulsion established by the benevolent society, 
it could not be lawfully inflicted. Rules of discipline for this and 
all voluntary associations must conform to the laws. If the act 
of tying this woman would have been a battery had the parties 
concerned not been members of the society of Gk>od Samaritans, 
it is none the less a battery because they were all members of that 
humane institution." And the Samaritans were found guilty. 
State V. Williams, 75 N.*0. 184. Of course, if she had consented 
to the ceremony there could have been no assault. See 
posty p. 208. 

6. Eftfordng a right. So, it is not an assault and battery to use 
force to enforce a right given by the law. A conductor of a rail- 
road train has a right to eject passengers not paying their fare or 
violating the reasonable rules of the company. If necessary, 
therefore, he may use force, and such use of force is not a crime. 
People v. Caryl, 8 Park. 826. And so may a church sexton, in 
keeping peace in the church. or enforcing its rules. Com. «. 
Dougherty, 107 Mass. 248. Other instances of this are frequent. 
But in all cases the force must not be beyond what is necessary for 
the object. 
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7. IkftsMt of penim or property. A person is jusUfled in using 
force to repel an assailant. This principle is discussed at length 
further on. Post, p. 261 . 
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ASS A UL T AND BA TTER T— CONSENT A 

DEFENSE. 



STATES T. BECK. 

[1 HIU (S. C.) 368; 26 Am. Dec. 190]. 

A good many years ago, in Soath Carolina, a party 
of men started out to find a thief. They found him. 
His name was Anderson. As they were taking him to 
jail somebody raised the query whether he would rather 
be whipped or imprisoned. He said he would^rather be 
whipped, and asked one of the party named Beck to 
whip him. Beck declined the job at first, but on 
Anderson's persisting in his request, he complied say- 
ing, " If it will oblige you, I will do it.*' He then gave 
him a few cuts with a switch, and let him go. But it 
turned out that the whipping did not save the thief, he 
was arrested and sent to jail just the same. When he 
had served his sentence he had Beck hauled up for 
assault and battery. But the court held that he was 
not guilty. **A surgeon," said Judge Harper, «* who 
for his patient's health cuts off a limb is not guilty of 
mayhem ; or if one plucks a drowning man out of a 
river by the hair of the head, this is no assault. If, 
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according to the prescription of the physician in the 
Arabian Nights, a physician should beat his patient with 
a mallet for the bona fide purpose of restoring his 
health, though this may be a malpractice, it would be 
no battery. * * * The defendant had no evil 
disposition towards Anderson, but the contrary, and 
at his own earnest request, and to save him from what 
he considered a greater evil, reluctantly consented to 
inflict the stripes. However ill-judged the act may 
have been, I cannot think it constituted an assault and 
battery." 

If consent did not excuse what would otherwise be an assanlt, 
the gaols would be pretty fnU, and the public treasury rich In fines. 
The young man who attempted to kiss his sweetheart or who, 
after an amicable struggle succeeded, would be guUty of an assault 
or a battery. For this reason, where two men go out and fight a 
prize fight, and one pummels the other very badly, he cannot be 
gnUty of an assault, for there Is consent, and the consent of a grown 
up man. Champer v. State, 14 Ohio St. 437. The prize fighter 
would not go scot free for he might be punished for a breach of the 
peace or an affray. 

A person cannot, however, legaUy consent to the infliction on 
himself of a *< maim" (as to what is a maim see more particularly 
|K>«I, p. 225; or of death, or of an Injury likely to cause death. A., 
for example, gets B. to cut oil A.'s right leg in order that A. may 
avoid labor and be enabled to beg. This is a maim, and A.'s con- 
sent is immaterial. A. and B. agree to fight a duel with deadly 
weapons. If either is killed or maimed, the consent of the other 
is Immaterial. Mr. Justice Stephen suggests that the words *<for 
any purpose Injurious to the public " should be added to the first 
sentence of this paragraph. " It seems absurd to say," he remarks, 
« that if A. gets a dentist to pull out a front tooth of A.'s because it 
is unsightly, though not diseased, A. and the dentist both commit 
a misdemeanor. When It was an essential part of a common 
soldier's driU to bite cartridges, I believe that it was not an un- 
common millitary offense to get the front teeth pulled out, and 
this would, I presume, be an offense at common law also." 

14 
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Bnt 8ubmi»$ion is not conserUf and therefore, an apparent consent, 
which is the result of incapacity, fear, fraud, or Ignorance, is no 
defense. 

Coruent through fear. The case of Beg. v. Nlchol, R. & R. 180, is 
usually referred to as the leading authority on this branch of the 
law. A schoolmaster was indicted for assault on one of his female 
scholars by taking indecent liberties with her. The girl had never 
objected, because she was afraid of the schoolmaster, and it was 
held that this vitiated the consent, and he was convicted. <* There 
is a difference," said Coleridge, J., in another case, " between con- 
sent and submission; but it by no means follows that a mere 
submission involves consent. It would be too much to say that an 
adult submitting quietly to an outrage of this description was not 
consenting; on the other hand the mere submission of a child when 
in the power of a strongman and most probably acted upon by fear 
can by no means be taken to be such a consent as will justli^y the 
prisoner in point of law.'* Reg. v. Day, 9 C. & P. 722. 

Consent through ignorance or flraud. In Dover, England, Mary 
Impitt, a girl fourteen years old, was sent to a doctor to be treated 
for a menstrual difficulty. He gave her some medicine and told her 
to call in a week. When she came back at the end of this time and 
told him that she was no better, — ** Then I must try some further 
means with you,*' he said, and told her to lie down. She did so, 
and he had carnal connection with her, she making no resistance 
because she thought that what was going on was a new kind of 
medical treatment. It was held that the doctor was guilty of an 
assault, because she had been deceived as to the nature of the act, 
and her consent had been obtained by fraud. Reg. o. Case, 4 Cox, 
220. As to consent vitiated by Ignorance, Reg. v. Sinclair, 18 Cox, 
28, is the best authority in point. Sinclair had connection with a 
girl twelve years old, who made no complaint; but afterwards her 
mother discovered that she was suffering from gonorrhoea which 
had been communicated to her by him. He was convicted of 
assault, the judge laying down the law to the jury in these words : 
<( If he knew he had such a disease and that the probable conse- 
quence would be its communication to the girl, and she in ignorance 
of it consented to the connection, and you are satisfied she would 
not have consented if she had known the fact, thenlthe consent is 
vitiated.'/ The Massachusetts case (ante, p. 200), where the young 
man gave his girl love powders, concealed in figs, which made her 
very sick, is another example of consent through Ignorance and 
fraud. 
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Conseni through incapacity* A person asleep may submit to an 
assault, or an Idiot, or a drunken person; but such submission will 
not amount to a legal consent which will excuse the assault. 
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WORDS NOT AN ASSAULT. 



COMMONWEATiTH t. EYBE. 

[1 S. & R. 849.] 

In a ship-yard in Philadelphia some calkers were at. 
work one Sunday. Mr. Price, who was a justice of the 
peace, happening along just then was greatly shocked 
thereat, and went in to expostulate with the heathen. 
Inside the yard he found Eyre, the owner, who did not 
take his reproof very kindly. High words ensued and 
Eyre raised his hand and said to the justice : * < If it 
were not for your grey hairs I would tear your heart 
out.*' Upon this the justice left and the next day 
Eyre was charged with assault. 

The court, however, considered that the crime was 
not made out, for the reason that the words used at the 
time explained the action, and took away the idea of 
any intention to strike on the part of the ship-builder. 

Words alone will not constitnte an assault and the phrase << tongue 
lashing," is in this view of the law a misnomer. And the words 
used may, as the principal case shows, render what would other- 
wise be an assault, a harmless action. This is for the reason that 
to make the crime complete there must be both act and intetiHon, 
In a very old case where a man laid his hand on Ills sword and said: 
** If it were not assize time I would not take such language from 
yon," all the Judges agreed that it was not an assault, for the 
declaration was that he would not assault Mm, the judges being so 
near; and the intention as well as the act go to make an assault. 
Tubeirille v. Savage, 1 Mod. 8. So where one. Crow, raised Ills 
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whip and shouted at old man Grayson, saying: << If yon were not an 
old man, I would knock yon down," this was held not to constitute 
an assault. << The law," said Daniel, J., << makes allowance to some 
extent, for the angry passions and Infirmities of man. It seems to 
us that the words used by the defendant contemporaneously with the 
act of raising his whip, were to be taken into consideration, as 
tending to qualify that act and show that he had no intention to 
strike." State v. Crow, 1 Ired. (L.) 375. 

But the qualifying words must be unequivocal. Bir. Samuel 
Hampton's case illustrates the extent of the rule very well. As 
John Lindsay was going down stairs with the crowd which was 
leaving the court-house at recess, Samuel who was in front of him 
and very near, turned round and with his hand clenched remarked 
to John: << I have a great mind to hit you." It was held that this 
was an assault, "lliis," said the court, " was an offer of violence 
and constituted an assault, unless there was something accompany- 
ing the act which qualified it and indicated that there was no pur- 
pose of violence. The only accompaniment of the act was the 
declaration, 'I have a good mind to strike you.' If the declaration 
had been, * I intend to strike you,' that would not have qualified the 
act favorably for the defendant. Nor if he had said, < I have a mind 
to strike you.' It is suggested, however, that the expression < I 
have a great mind to strike,' is used to express indecision; as if one 
should say, < I had a great mind to do so and so, but I did not,' in. 
dicating that he was only debating in his own mind as to whether he 
would or would not. If that were the common acceptance of the 
expression, it would not avail the defendant, because when violence 
is apparently offered, the qualifying declaration must not be equiv- 
ocal, but unequivocal, so as to leave the person attached no good 
reason to suppose the violence will be executed." State v. Hamp- 
ton, 68 N. C. 13. 
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ASSAULT— UNLAWFUL CONDITION. 



STATE T. MORGAN. 

[8 Ired. (L.) 186; 88 Am. Dec. 714.] 

A constable went to Morgan's house and levied on a 
gun which was there, but, at his wife's request, agreed 
not to take it away till Morgan came home. When 
Morgan arrived he was very much put out, and de- 
manded of the constable that he should give the gun 
up. The constable showed his authority and refused. 
Then Morgan seized an ax and holding it over the con- 
stable's head, said : ** Give up the gun or I'll split you 
down." In this state of the case the constable weak- 
ened and agreed to a compromise, and Morgan got 
back his gun. 

It was held that in raising the ax Morgan had been 
guilty of an assault, and that the words he used at the 
time did not alter the case. **To every purpose," 
said the court, <' both in fact and in law, the attack on 
the prosecutor was begun — and in the pause which 
intervened before its consummation, most happily for 
both parties, an arrangement was made which pre- 
vented the probably fatal result. But this pause — 
though intentional and announced when the attack- 
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began — does not prevent that attack from being an 
offer or attempt to strike. If a ruffian were to level 
his rifle at a traveler, and announce to him that he 
might have fifteen minutes to make his peace with his 
God, and the unfortunate man should save his life by 
prayers, by remonstrance, by money, or by any other 
means, before the expiration of that time, could it be 
pretended that there had been no attempt nor offer to 
hurt him, because the intent was not to kill him instan- 
taneously, and therefore did not accompany the act? 
Will it be doubted if a bully should present his pistol 
at a citizen and order him, under pain of death, not to 
walk on the same side of the street with him, whether 
there was an offer of violence, because the purpose to 
kill was not absolute, but conditional merely ? When- 
ever the act is done in part execution of a purpose of 
violence — whether that purpose be absolute or provis- 
ional — makes no difference as respects the question, 
whether the act be an assault. In both cases the 
assailant equally violates the public peace. In both he 
breaks down the barrier which the law has erected for 
the security of the citizen. In the former he sets up 
none in its place. In the latter he substitutes for it 
the protection of his grace and favor." 

This case shows that an offer of violence is an assault, even if it 
be accomi>anied with a declaration that violence wiU be forborne 
upon a condition which the actor has no right to impose. For ex- 
ample, if a man says to another, at the same time making a motion 
to strike, " I will strike yon if yon do not pnU off yonr hat," this 
is an assault, because he had no right to require the hat to be pnlled 
off. State V. Chnrch, 68 N. C. 15. In this case, which was church 
aU round, the defendant, Chtirch, was sitting outside a church be- 
fore morning servi^, when a worshiper came up the steps. 
Church rose and drawing a pistol, remarked to him: *< We ]iave no 



216 CRIMINAL CASES SIMPLIFIED. 

use for yoa in this company, you 5hall not come here ; go back.^ 
The worshiper concluded that he could do without divine service 
tliat morning under the circumstances, and retired. Mr. Church 
was held rightly convicted of an assault. 
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ASSAULT WITH INTENT TO MURDER. 



TATUM V. STATE. 

[59 Oa. 688.] 

Let the judge tell the story of this crime in his own 
words : — 

*< Two brothers set oat from Haralson County, 
Oeorgia, to find a better country. They had with them 
two satchels, a pistol, a mule, and a watch. They in- 
tended to go to Cherokee County. As they journeyed 
in that direction, a stranger who traveled on foot and 
carried a stick, a pistol, and a satchel, overtook them 
and prevailed upon them to change their destination. 
He was going to Tennessee, and wanted them to go 
with him. Satisfied with the inducements which he 
mentioned, they consented, and for four days the party 
went on amicably together. The mule served first one 
and then another, the stranger taking his turn on the 
saddle with the rest. On the night of the fourth day 
they lodged in an uninhabited house. Their bed was 
an old door-9hutter placed in front of the fire. Some- 
time before day the next morning the brothers arose 
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and found the stranger already up. Leaving him up, 
they lay down again and fell asleep. While they slept 
he assaulted one of them violently with his stick, in- 
flicting a dangerous wound on the head, and in the 
struggle which ensued, dislocating or injuring severely 
two fingers of the hand. The other brother, awakened 
by the noise, and calling out to know what was the 
matter, was also attacked with the stick and beaten on 
the head. The brothers escaped from the house, and 
the stranger went through in the darkness and did not 
return. The assault commenced and ended in silence. 
The motive and purpose of it were left unexplained." 
The stranger, whose name was Tatum, was subse- 
quently apprehended, tried and convicted of assault 
with intent to murder, and on appeal all the judges of 
the Supreme Court agreed that this was right. His 
acts indicated an intent to murder. 

The term " assault " is often nsed to Include an act of ylolence — 
though, as we have seen, (ante, p. 194) it includes, in the strict 
sense of the term as used in the law, only an offer or attempt to 
use violence — the actual use of force being called <* battery.'* 
And as there can be no force used without the attempt on the part 
of the aggressor, the offense of battery has come to be called 
<< assault and battery," while the word "battery" alone would 
certainly be sufficient; or the word *< assault" — leaying the 
<< assault" as now used in the law to be described as an attempt to 
commit an assault. This nomenclature would seem to be more 
convenient, and V70uld be less confusing when we find that, as a 
matter of fact, the judges constantly speak of a battery as an 
assault. 

Assaults (using the word to include both the offer and the vio- 
lence used) are of two kinds, common (sometimes called simple) 
andfeloniotu (sometimes caUed aggravated). 

A common assauU is one committed with no intent to commit a 
greater injury. 
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A f€loniou» assault is one committed with the intent to commit 
some additional crime. 

In the preceding cases (ante^ pp. 1 98-216) we haye considered 
only common assaults. We tnm our attention now to felonions as- 
sanltSy premising that they are always more severely pnnished than 
common assaults. These may be divided as follows : — 

1. Assaults with intent to kill. 

2. Assaults with intent to murder. 

8. Assaults with intent to commit rape. 

4. Assaults with a deadly weapon. 

5. Mayhem. 

1, 2. Assaults vfith intent to kUl or murder. << There is a well 
recognized distinction between an assault with intent to murder 
and an assault with intent to kill. In the former case the proof 
must be such as shows that if death had been caused by the assault, 
the assailant would have been guilty of murder; and in the latter 
case the proof need only be such as that, had death ensued, the 
crime would have been manslaughter. In the former case the in- 
tent must be the result of malice aforethought, and in the latter 
the result of sudden passion or emotion without time for delibera- 
tion or reflection." State v, Beed, 40 Vt. 606. In order to consti- 
tute the crime of assault with intent to murder there must (with 
the distinction shown above) be an attempt by violence to do an 
act indicating — by the surrounding circumstances — an intent to 
take life. But unless there is something in the surrounding cir- 
cumstances to show such an intent, the aggressor can not be con- 
victed of this high crime. Thus, where nothing is shown to prove 
such an intent except that the prisoner presented a pistol, loaded 
and cocked, at another in an angry manner, he can not be convicted 
of assault with intent to murder. Morgan v. State, 88 Ala. 418. 

8. Assaults with intent to commit rape. See Com. v. Merrill, 
post, p. 221. 

4. Assaults with a deadly weapon. An assault with a deadly 
weapon is an aggravated assault — for the reason that great bodily 
harm, even the taking of Ufe, is possible or may have been in- 
tended. A " deadly weapon " does not mean only a weapon or in- 
strument which is made and designed for oilensive or defensive 
purposes; but includes an instrument by which a person may be 
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kiUed or giievoiisly wounded. So where a man assaulted and cut 
another with a chisel, he was held to have used a deadly weapon. 
Com. V, Branham, 8 Bush, 387; I Green Cr. L. Bep. 623. 

5. Mayhem. See State v, Girkin, post^ p. 226. 
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ASSAULT WITH INTENT TO COMMIT RAPE. 



COMMONWEAIiTH v. MEBBILIi. 

[U Gray, 416.] 

Mr. Orlando Merrill rose from his bed one night 
and taking a lamp, stole up to a room on the floor 
above where he knew a young girl slept all alone. 
Finding her asleep ** he (to follow the words of the re- 
porter) ** touched her gently to ascertain whether she 
was awake, raised the clothes and examined and applied 
his hand to her private parts for half an hour, desisting 
whenever she seemed to start or likely to awake. 
Finally she awoke and sat up in bed, put the clothes 
down and said she wished he would go away. He 
asked her to let him have connection with her, and 
offered her money, but she refused. He then got into 
her bed, continuing to urge her to consent to his 
wishes. She still refused and told him to go away or 
she would call her mother. He lay upon the bed for 
half an hour or more and then went down stairs to his 
own room. He did not take hold of her at all or use 
any force except as stated above." 

Merrill was subsequently indicted for and convicted 
of an assault with intent to commit a rape. But on 
appeal to the Supreme Court, the judges were unani- 
mously agreed that he was not guilty of this offense. 
It did not appear that he intended to have carnal 
knowledge of the prosecutrix by force and against 
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her wiUy which was the gist of the offense. " There 
was ample proof of gross indecency and lewdness 
and of an attempt by long continued and urgent 
solicitations and inducements to lead the girl to con- 
sent to the wish of the prisoner to have sexual in- 
tercourse with her. These facts would have been 
sufficient to warrant a jury in finding the prisoner 
guilty of an assault. But there was an entire absence 
of all evidence of the use of force. There was proof 
of no act of violence , no struggle, no outcry and no 
attempt to restrain or confine the person of the prose- 
cutrix which constitute the usual, proper and essential 
evidence in support of the charge of an intent to ac- 
complish a felonious purpose on the body of a female 
by force and against her will.'' 

To constltate a crime of assault with latent to commit rape, an 
intent that the carnal knowledge shall be accomplished by force 
and against the will of the woman mast appear from the facts of 
the case. '^ Obrionsly," as said in a Texas case, *< there is a mani- 
fest distinction between an assanlt with an intent to commit rape 
and an assault with intent to have an improper connection. Any 
such violent or indecent f amilarily with the person of a female 
against her wlU, when tiie latter Is the purpose and intent of the 
aggressor, is an assault and should be punished as such. But 
whatever may be the brutally obscene character of the assault, if 
it appear from the evidence that it was not the object or intent of 
the ag^pressor to accomplish his desired purpose by force against 
the will and without the consent of the female, then the more ag- 
gravated offense has not been committed." Pefferllng v. State, 40 
Tex. 486. Merrill's case above is a good example of this distinc- 
tion; and so is the earlier case of Com. «. Field, 4 Leigh, 648, 
where a man intending to have carnal knowledge of a woman whUe 
she was asleep, slipped into her bed, but while he was pulling up 
her night-gown she awoke and he immediately fled. Here, as in 
Merrell's case, the court held him not guilty, for it would be ridicu- 
lous to say that he intended to effect his object << forcibly and 
against her will." 
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There is an absurd case In North Carolina wliich oaght not to be 
overlooked here, as an example both of what is not the law and of 
the effect in many instances even in courts of Justice of the pre- 
Jndices of race and politics. A negro was indicted for assault with 
intent to commit rape. The prosecutrix, a white woman, having 
parted from a companion, started to go home alone through the 
woods. She heard the prisoner — a negro — call out to her to stop, 
and saw him running after her about seventy yards distant. She 
ran, and was pursued by the negro about a quarter of a mile, when, 
coming near a dwelling-house, he turned back and ran off, not hav- 
ing during the chase caught up with her. A majority of the court 
affirmed the conviction. The opinion of the chief Justice is cer- 
tainly unique : " I see a chicken-Ksock drop his wings and take after 
a hen; my experience and observation assure me that his purpose 
is sexual Intercourse ; no other evidence is needed. Whether the 
cock supposes that the hen is running by female instinct, to in- 
crease the estimate of her favor and excite passion, or whether the 
cock intends to carry his purpose by force and against her will, is a 
question about which there may be some doubt; as for instance, if 
she is a setting hen and makes fight, not merely amorous resistance. 
There may be evidence from experience and observation of the 
nature of the animals and of male and female instincts , fit to be 
left to the Jury upon all of the circumstances and surroundings of 
the case. Was the pursuit made with the expectation that he 
would be gratified, voluntarily, or was it made with the intent to 
have his will against her will and force? Upon this case of the 
cock and the hen, can any one seriously insist that a Jury has no 
right to call to their assistance their own experience and observa- 
tion of the nature of animals and of male and female instincts. 
Again: I see a dog in hot pursuit (^ a rabbit; my experience and 
observation assure me that the intent of the dog is to kill the rab- 
bit ; no doubt about that, and yet, according to the argument of the 
prisoner's counsel, there is no evidence of intent. * * * The 
prisoner had some intent when he pursued the woman. There is 
no evidence tending to show that his intent was to kill her or to rob 
her, so that the Intent must have been to have sexual intercouse) 
and the Jury, conMering that he fwu a negro^^^ (Is the presumption 
of virtue in the Caucasian &preaumptio JurU et dejwret) << and con- 
sidering the hasty fil^^t of the woman, and the prisoner stopping and 
running into the woods when he got in sight of the house and the 
instinct of nature, as between male and female, and the repugnance 
of a white woman to the embraces of a negro, had some evidence to 
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And that the intent was to commit rape." ThiB was presuming an in- 
tent with a yengance. I remember that this decision was received 
by the profession generally as a joke. The more it came to be 
read the more it was langhed at, nntll at last it was actnally langhed 
ont of conrt, and the other jndges (the chief justice having mean- 
while been gathered to his fathers) in a later case thought it nec- 
essary to OTermle the preceding one in positive langaage. State 
«. Neely, 74 N. C. 426. 
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MAYHEM OR MAIM. 



STATE V. GIBKIN. 

[1 Ired. (L.) 121.] 

This was a rough and tumble fight, from which 
James Watson emerged with a part of his ear missing. 
The defendant was subsequently charged with may- 
hem in biting off the lost ear. Now, it was clear that 
the defendant had done the biting, but as mayhem 
(disfiguring a person) is a very serious crime (as we 
shall afterwards see) he tried to escape a conviction on 
the ground (1) that he did not intend to disfigure 
Watson, and (2) that as his whole ear did not come ofT, 
but only a small piece, he was not ^'disfigured" 
within the statute. 

But the court decided against him on both points. 
As to the first it said that having done the act, they must 
presume he intended the result ; and to the second they 
said: — 

*« The object of the Legislature was to protect indi- 
viduals from such injuries as disfigure, that is to say, 
alter and impair the natural personal appearance. 
Where, therefore, the injury reaches that extent the 
case must be within the meaning of the act. Here 

16 
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such is the case. For, although the ear be not en- 
tirely severed from the head yet certainly enough was 
taken off to attract observation, and to ordinary ob- 
servation to render the person less comely." 

Mayhem at common law is depriylng a person of the use of such 
of his members as he needs for fighting purposes, either of attack 
or defense. It was treated as a very grave offense against the 
State, for it reduced the number of men capable of mlUtary service. 
*< Therefore," saith one of the old writers, ''the cutting off or dis- 
abling or wealEening of a man's hand or finger " (preventing him 
from drawing a sword or pulling & trigger to advantage) '' or strik- 
ing out his eye or foretooth " (obscuring his sight when he took 
aim at an enemy, and bothering him considerably when he came to 
bite off the end of his cartridge which was the method ants the 
days of breech loaders), " or castrating him " (for obvious reasons) 
'< are said to be mayhems, but the cutting off of his ear or nose are 
not esteemed maims because they do not weaken, but only dis- 
figure him.** Hawk. PI. Cr. 107. To these may be added cutting 
off or disabling his leg or foot, whereby he would be impeded in 
the attack or retreat. 8 Black. Com. 131 . 

On the other hand, even hitting a man over the head hard enough 
to crack his skull, was not mayhem, for if it klUed him it was mur- 
der, and if he got well, why it did not Injure his fighting qualities. 
Foster v. People, 60 N. Y. 605. 

The common law at first punished mayhem according to the 
Mosaic law — an eye for an eye and a tooth for a tooth — but later 
it was made a most aggravated species of assault and a felony, and 
was punished most severely. 

It is a felony in most of the States ; and it has been extended by 
statute so as to Include all malicious disabling of the person, and 
such acts as biting off an ear or slitting a nose, if the injury amounts 
to a disfigurement. The American statutes generally use the word 
<*malm" Instead of << mayhem,** giving to the former word the 
meaning of the latter at common law, and a littie more. 

It was necessary that the Injury should be permanent, and so a 
temporary injury to the finger, arm, eye, or other fighting member 
was not mayhem. State v. Briley, 8 Port. 473. But as Girkin's 
Case decides, under the statutes the gist of the crime where it does 
not disable, is that it d!sfi<;ures. 
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And it seems that the lact that the Injured member having been 
put back, grew again in its proper place, is no defense. Slattery v. 
State, 41 Tex. 619. There are some things like the shattered vase 
that once destroyed can never be restored, and a nose or a tooth, 
in the eye of the law at least, seems to be one of them. 
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RAPE— FORCE AND RESISTANCE REQUISITE. 



PSOPLE V. DOHRING. 

[69 N. Y. 874.] 

In a pleasant house near Niagara Falls, lived an 
old man by the name of Dohring. He was the owner 
of the place, and his family were all away on a visit 
for a few weeks. There were likewise servants in the 
house. And there was also living in the house a young 
girl by the name of Frederica. One hot afternoon, 
the young girl by the name of Frederica was playing 
in the bam among the hay with some children. The 
old man by the name of Dohring came into the bam, 
told the children to run home, and fastened the barn 
door. He did not tell the young girl by the name of 
Frederica to run home ; on the contrary he threw her 
over on the hay, and told her that if she would let him 
do what he wanted to, he would buy her a new dress. 
The young girl by the name of Frederica said that she 
had dresses enough, and that what he proposed would 
get her in the family way. But the old man by the 
name of Dohring insisted that there was no fear of 
that and completed his purpose. The young girl by 
the name of Ferderica cried all the time, and tried to 
get away, but could not. 

The old man by the name of Dohring was indicted 
for rape, and the judge told the jury that if he had 
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committed the act by force and against the will and 
resistance of the young girl by the name of Frederica 
they should find him guilty. So they very promptly 
found him guilty ; and it looked very bad for that old 
man by the name of Dohring. 

The Appellate Court, however, came to his rescue. 
They said that it did not appear that the young woman by 
the name of Frederica had resisted to the utmost of her 
powers — and without this the crime of rape could not 
be committed. **The resistance,*' said Folger, J., 
*• most be up to the point of being overpowered 
by actual force or of inability from loss of strength 
longer to resist, or from the number of persons attack- 
ing, resistance must be dangerous or absolutely use- 
less, or there must be duress or fear of death. In the 
case here there is no evidence of inability from loss of 
strength longer to resist ; there was but one for the 
prosecutrix to oppose and he a man in years ; there 
was no duress or reason to fear death ; there were no 
threats ; instead thereof there were promises and 
words of palliation and persuasion ; there was nothing 
to show that resistance was absolutely useless ; she had 
possession of her faculties of mind and body and re- 
tained her consciousness ; she was then capable of re- 
sistance up to the point of being overpowered by actual 
force. * * * Is it not the law of this crime that 
the woman must have resisted to the extent of her 
ability on the occasion on which she alleges that this 
grievous wrong was done her? * * * And if a 
woman, aware that it will be done unless she does 
resist, does not resist to the extent of her ability on 
the occasion must it not be that she is not entirely 
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reluctant? If consent, though not express, enters 

into her conduct, there is no rape." 

* 

Rape is the carnal knowledge of a woman by force against her 
consent. It was long ago pointed out by a very eminent man (Lord 
Hale) who gave some very startling instances within his own ex- 
perience of false charges of this character, that this was an accu- 
sation easily made, and hard to be defended by one ever so inno- 
cent. For which reason, the courts require it to be proved beyond 
a shadow of a doubt. Juries are often less particular, and the very 
fact that the charge is made and sworn to by the woman is some- 
times sufficient to cause them to find the man guilty. The appel- 
late courts have frequently to reverse verdicts on the ground (a 
very uncommon one in any other species of crime) that the facts 
do not justify the verdict. 

It was for this reason that the Supreme Court of Wisconsin, a 
few years ago, reversed a conviction of rape, because the trial judge 
had neglected to tell the jury that prejudice was likely to be aroused 
against a man charged with such a crime ; that it was a charge easy 
to make and hard to disprove ; that if the woman's consent was ever 
given, no matter how tardily or after how much force, it was not 
rape, and that the former good reputation of the prisoner ought to 
have weight in his favor on such a charge. Conners v. State, 47 
Wis. 628. 

The elements of the crime of rape are these, the carnal connec- 
tion being proved, (1) forces (2) toant of consent. 

1. Force a reguUUe, << Force '' does not mean the force which is 
always essential to the act of copulation — but means " force " 
which is necessary to overcome the resistance of the woman. 
And << force" is not restricted to the positive exertion of 
actual physical violence In the act of compeUing the submission 
of the female to the copulation. Threats sufficient to create 
such an apprehension of bodily harm that the female dare not 
but comply are enough. There was no physical force used on 
Lovlsa Towers, who charged Joseph Strong with having raped 
her in the woods one night, for it appeared that she had 
gone voluntarily with Joseph into the woods knowing what 
was going to take *place. But he had told her that if she did not 
go with him and do as he wanted, he would take her where no 
one would know her fate. Lovisa was only sixteen years old, was 
several miles from home, alone with Strong, and no one within call- 
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Ing distance, and she believed that he meant by this to kill her If' 
she did not go. It was held that Strong was gnllty of rape. 
Strong 9. People, 24 Mich. 1. 

That fraud is not force, see Saunder's Case and notes, 
po»tf p. 285. 

2. Want of consent. That the act Is against ijie woman's consent 
can only be shown by her conduct. Therefore, If she does not do 
her very best to resist It, the presumption Is that she did not en- 
tirely object to It. There must be the utmost reluctance and the 
utmost resistance on the woman's part — unless the female be a very 
young child. In which case she Is presumed Incapable of giving 
consent, and that she did not resist Is no defense. 

But force may be Internal (as we have seen In the case In assault, 
ante, p. 200}as well as external. So, taking away a woman's power 
to consent by drugs will be as much accomplished by force as if 
done with a blow. Therefore, where a man made a girl drunk, and 
violated her while In that condition, she refusing to accede to 
his wishes until her senses were completely overpowered by the 
liquor, It was held that he was guilty of rape. Beg. v. Champlln, 
Den. C. C. 89; 1 C. & K. 749. 

And force being thus essential to rape, any arts or devices 
by which the woman's moral nature Is so corrupted as to make her 
less able to resist will not take Its place. A physician In California 
took a girl for a drive one evening, and wound up by Inviting her 
to rest a little while In his office. While there he had Intercourse 
with her. He used no force, but the girl testified that his lewd 
conduct during the drive made her feel so dull and stupid as not 
to understand the nature of the subsequent act. The jury con- 
victed him, but the Supreme Court reversed the judgment, because 
they had not distinguished between the force, which constitutes rape, 
and the mere blandishments of the seducer. People v, Boyal, 58 
Cal. 62. 

The << passive policy" as said by one judge, will not do. A 
Missouri case has become more notorious than celebrated In this 
connection. A sixteen-year old girl named Anna Rorschach, 
charged William Bargdoif with rape, and he was convicted in the 
St. Louis Criminal Court. On appeal the conviction was set aside 
as wrong: ** Whether we consider," said the judge, *<the place of 
the reputed offense (a house but a few feet distant from one in 
which two families were then living) the early hour in the evening 
at which it is said to have occurred, or the manner of Its alleged 
perpetration (viz., the seizure by the defendant of both the girl's 
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hands in one of his, the holding of them behind her back, and while 
thus still holding them, seating himself in a chair, raising one of 
her legs with one hand and the other leg with his/oot, pulling her 
astraddle of his lap, consummating the outrage and this too while 
holding the table on which was a lighted lamp with his other hand, 
and thus preventing her from pushing him over as she says the sec- 
ond time) the story of the girl is to the last degree improbable. 
In addition to this she is contradicted by HammeU, a witness on 
the part of the State, who was peeping through a crack of the door, 
only some seven or eight feet distant, and who reiterates the 
statement that though he ' heard a kind of screaming at first, the 
girl made no outcry wJnUe the offense was being perpetrated; and 
that after the defendant laid down his pipe and took her by the arm 
and placed her in the position above referred to she seemed to be 
satisfied, and that she ftlso caught hold of the table with the 
lighted lamp on it; and the lamp stood sUlV " The italics are the 
judge's, not mine. For these reasons the court thought the charge 
very thin. <<The passive policy f or a mere Jiaff-^ay case,'* said 
Sherwood, J., "will not do. It certainly must have been a very 
amicable struggle indeed which would inflict no bruises on the girl, 
cause no outcries during its continuance, and leave the lighted 
lamp standing still upon the table, which in the effort for suprem- 
acy was grasped by both contestants. In a word this was not the 
conduct of a woman zealous of her chastity, shuddering at the 
bare thought of dishonor and flying from pollution. Had it not 
been for the teU'tcUe crack in the door we, doubtless, would have 
never heard from the case." State v, Burgdorf, 53 Mo. 65. 

The phrase the << utmost resistance " is, of course, a relative one, 
to be appUed to the case in point. The resistance may be required 
to be more violent and prolonged in one woman on account of her 
physical condition than in another, or in one set of circumstances 
than in another. In one case a woman may be surprised at the out- 
set, and her mouth stopped so that she cannot cry out, or her arms 
pinioned so that she cannot use them, or her body so pressed upon 
that she cannot struggle. But whatever the circumstances maybe, 
there must be the greatest effort of which she is capable to foU 
the pursuer and preserve her person. 

And if the woman, though she resists at first, eventually gives in 
and consents, it is no rape. Conners v. State, 47 Wis. 523. In an 
English case eight men came to the house of one Mary Madden 
one night; and, breaking in the door, seized and held her with her 
back against the wall, aU of them committing the offense one af- 
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ter the other. While she was trying to keep them out of the house 
she caUed out, <' It is too bad for so many to be attacking one poor 
girl; but if you will go away and come one at a time I will do what 
I can to satisfy you." The. men being indicted for rape, Coleridge, 
J., said to the jury: <* It is well worthy of 3'our consideration 
whether, although she at first objected, she might not afterwards, 
on finding that the prisoners were determined, have yielded to them 
and in some degree consented, when you come to consider that she 
herself told them that she should make no objection if they came 
one at a time." The jury acquitted the men. Reg. v. Hallett, 9 
C. & P. 748. The case of the young girl by the name of Frederica, 
ante, p. 228) is a good illustration of this rule, though a Wisconsin 
case is, perhaps, as striking an example of how much the 
courts require of the woman as any to be found in the books. A 
woman in Milwaukee charged a man named Whittaker with rap- 
ing her. Her story as to her objections was as follows: '' I tried 
my best I could, and I couldn't do any more, I got so tired out. I 
tried to save me so much as I could, but I couldn't save myself, 
and he held me and tried to do what he was made to do, andx I 
couldn't help myself any more. He had my hands tight and my 
feet tight, and I couldn't move from my place even, and of course 
at last I worked so much as I could and J gave njp." The jury con- 
victed Whittaker, but the Supreme Court thought it wrong. 
** Thfere is nothing," said they, <* to distinguish this case from or- 
dinary cases where the resistance and dissent ought to have con- 
tinued to tlie last, and where the physical power of the woman 
must have been overcome by physical force to make the act rape. 
A threat of personal injury is the usual accompaniment of such 
cases. In this class of cases the authorities seem to be uniform 
that the act must be committed against the will of the woman and 
without her consent, not technically, but actually and In fact, or it 
will not be rape." Whittaker v. State, 50 Wis. 619 ; 1 Am. Cr. Rep. 
391. 

It is generally necessary to prove that the woman made an Imme- 
diate complaint of the matter. This is required in order to show 
that the charge is not an afterthought — the result of jealousy or 
spite, or the altered relations of the parties. So when a girl in Geor- 
gia made no charge until after she became so big with child that 
the neighbors discovered her condition, this circumstance was held 
sufficient to disprove the charge. Crockett v. State, 49 6a. 18S. 

It is hardly ever permitted to convict on the testimony of the 
woman alone — there must be some corroboration of her story. So 
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the accnsed may show that she was not strictly vlrtaous, for the 
reason that no impartial mind would be apt to resist the condn- 
sion that a female of this kind would not be so apt to resist as one 
who is spotless and pure. Benstine v. State, 2 Lea, 169. 

It remains to be added that a boy under fourteen years of age 
can not in England (see ante^ p. S), be conyicted of a rape, he be- 
ing presumed too young to be capable of committing it, and that a 
husband can not commit the crime on liis wife, as her continuing 
consent is presumed to be given by the marriage contract. 

The crimes of Bodomy^ buggery^ and besUalUy — known as crimes 
against nature — are of too rare occurrence, or at least are too 
seldom brought to the attention of courts, to require any definition 
or description here. 

SeduetUm, This is not an offense at common law, for the rather 
convincing reason that there is no wrong about it in which the 
prosecutrix does not take an equal share. In some of the States it 
is made a crime by statute when the woman is under a certain 
age — eighteen in Ohio — and is of chaste character, and the act is 
accomplished under a promise of marriage. Seduction is accom- 
plished by enticement and promises ; if by force it is not seduction, 
but rape. 

Incest is the intermarriage or cohabitation of two persons of the 
opposite sex related to each other within certain degrees. 
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RAPE—FBAXW NOT FORCE. 



BEG. V. SAUNDERS. 

[8 C. & P. 266.] 

Mrs. Cleary and her husband boarded with a Mr. 
Saunders. One Sunday night she and her husband 
went to bed rather early, and she soon fell asleep. 
Some time afterwards she was awakened by feeling a 
hand passing round her, but supposing it to be her 
husband's, she made no resistance to that or to the con- 
nection which followed. Afterwards she discovered 
by the breathing that it was not her husband at all, and 
calling out, the man jumped out of the bed and ran out 
of the room. It turned out that Mr. Cleary had taken \ 
some pills before he went to bed, and being obliged to 
get up and go down stairs in the middle of the night, 
Saunders had slipped in and taken his place. Mrs. 
Cleary felt so mortified the next day that she tried to 
hang herself, but nevertheless it was held that Saun- 
ders was not guilty of rape. *^ I am bound to tell 
you," said the judge to the jury, ** that the evidence in 
this case does not establish the charge contained in this 
indictment, as the crime was not committed against the 
will of the prosecutrix, as she consented, believing it 
to be her husband." 

The essence of the crime of rape, it should be remembered, is not 
the fact of intercourse, which is a lawful act under ordinary cir- 
cumstances; but it is the injury and outrage to the modesty and 
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feelings of a woman by having a connection forced npon her against 
her will and in spite of her protests. Pennsylvania v, Sollivan, 
Add. 148. Therefore, where the woman consents, the fact that her 
consent was obtained by fraud (as held In Saunders' case above, 
and many others both English and American; see Reg. v. Will- 
iams, 8 C. & P. 286; Rex v. Jackson, R. & R. 480; Queen v. Bar- 
row, L. R. 1 C. C. R. 166; Wyatt v. State, 1 Swan. 894), does not 
render her consent any less a consent; and the crime of rape is not 
committed. For in such cases the woman's will is exercised, 
though it is exercised under the influence of fraud. Some 
courts, looking only at the fact that a very grievous wrong has 
been committed, in such a case as that of Saunders above, have de- 
clared that it must be punished, forgetting that it can not possibly 
come within the definition of rape; and forgetting, too, that if 
<<not obtained by fraud " were to be added to the definition, it 
would include cases which it would be absurd to include. A man 
may obtain the consent of a woman to marriage by fraud, by 
concealing the fact that he has another wife living, or by repre- 
senting himself to be a rich man when he is a pauper. If, af- 
ter they had lived together some time, she should discover the 
truth, would he be indictable for rape? He would, if the old de- 
finition were intrenched upon in the wa;^ suggested, for was not her 
consent to the connection obtained by fraud? The fact is that the 
law, as administered by our courts, would be much more of a 
science if the judges would stick to principles, and not try to 
stretch this rule and narrow that, in order to suit their disgust at 
a particular act and their desire to punish it or not as the case may 
be. Hard cases, it has been well said, make bad law. In Scotland 
they have what they call '< innominate offenses," or crimes without 
a name, which the judges, when the particular facts of a case do 
not bring it within the definition of any named crime, punish under 
this head if they think the offender deserves punishment. From 
this wide net criminals find it difficult to escape. I commend this 
hard Scotch sense to the attention of our Legislatures. 

In the city of Detroit there was a foreign quack named Santiago 
Don Moran, who claimed to be able to cure consumption every 
time. Farmer Jackson had a sick daughter, and, having seen the 
advertisement, he took her into the city to be treated, and left her 
at Don Moran's house while he went about his business in the city. 
The quack examined the girl very gravely, and announced to her 
that the << whites " had collected in her stomach, and that to save 
her life it would be necessary to enlarge her parts so that they would 
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pass off; that he could do it with iDstraments, but the operation 
might kiU her; that the only safe way was for him to have connec- 
tion with her. Miss Jackson objected to this rather nnnsnal pre- 
scription, when the qnack replied that it was what he did to all 
women with her complaint, and that he had told her father that it 
was necessary, who agreed that it ought to be done in this way — 
all of which was, of course, untme. The girl believing what he 
said to be true, withdrew her objections, and Don Moran had 
connection with her. The quack was afterwards indicted for rape, 
and the judge told the jury that if they believed that Miss Jackson 
would not have given her consent but for his false representation, 
they should find him guilty. They found him guilty. But in the 
Supreme Court this was held all wrong, for the reason that there 
was no *' force " used by the quack to accomplish his purpose, and 
the fraud did not take the place of force. Don Moran v. People. 
25 Mich. 356. 

Therefore, to have connection with a woman while in a state of 
natural sleep — an insensibility not brought about by the prisoner, 
is not held to be rape in Scotland, and in several cases in the United 
States. Charles v. State, 11 Ark. 889; Com. v. Fields, 4 Leigh, 
648. But as said in one case: *< Had the sleep in which the woman 
was been induced by felonious practices, such as the use of drugs, 
the case would have assumed a different aspect. The will might 
then liave been justly alleged to have been overcome with a view 
to the possession of her person without her consent; just as in the 
case where through fear and dread, by threats of death, the woman 
has been thrown into a state of prostration, or as when through 
such threats, or through actual personal violence at the first meet- 
ing of the parties, she has been thrown into a swoon, and then her 
person ravished, the crime might be held properly charged." Reg. 
V. Sweenie, 8 Cox, 223. 

It was held once in England that an idiot cannot give consent 
CQueen v. Barrett, L. R. 2 C. C. R. 81) ; but this doctrine was soon 
qualified so as to stand thus : Unless she is so far capable of will 
as to permit the act from mere sexual instinct, although she does 
not understand its nature. Queen v, Fletcher, L. R. 1 C. C. R. 39. 
In an American case, the absurdity of holding that a connection with 
an insane woman without the use of force was rape was pointed 
out, and it was ruled that such an act could not be rape. This 
is holding fast to the principles of the law, unaffected by the hard- 
ship of the case — though in this particular instaqpe it appeared 
that the woman's insanity took the form of a morbid sexual desire. 
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and it might have been inferred that the woman and^not the man 
was the soliciting party. Cooley, J., In his opinion pointed ont 
to what result a different mle wonld lead. <<A8 marriage with 
an insane person is void, it might become a serioos question 
whether the ceremony could protect the too partial bridegroom 
from prosecution for rape, where he had relied upon manifestations 
which to him appeared the evidences of genius, but which experts 
should convince a jury were only the vagaries of a disordered im- 
agination." Croswell v. People, 18 Mich. 427. The case of very 
young children stands on a very different ground. It is a well 
known fact that the child at an early age is without desire for such 
intercourse, and the presumption of law is thus raised that any 
connection Is against her will — which presumption is in accord- 
ance with the general fact. Croswell v. People, 18 Mich. 438. 

But aU these acts, would, as we have seen, be considered assaults 
and punishable as such. Ante, p. 210. 
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HOMICIDE — JUSTIFIABLE — RESISTING AR- 
REST, 



STATE T. ROAXE. 

[2 Dev. (L.) 60.] 

One night Mr. Roane, asleep in his own house, was 
awakened by hearing his- dog bark. He got up, seized 
a gun and, opening a window, saw a man going from 
the yard through the gate into the road. He called 
out, ** Who is there?*' but receiving no answer, fired. 
He dressed and went out, and then found that he had 
killed the negro servant of a neighbor just as he had 
his hand on the gate to open it. 

Mr. Roane being indicted for the killing of the 
negro, set up among other defenses his right to arrest 
a man who had been committing a felony. But the 
court said he had not shown a single fact to bring his 
case within this right. *^ In the first place," said 
Henderson, J., *' when an individual commits a homi- 
cide upon the ground of making an arrest, he must 
show a felony committed, if not by the person killed 
at least by some one, and secondly, that he made 
known his object, to wit: that it was only to arrest ; 
that the criminal, or supposed criminal, 'refused to 
submit, and that the killing was necessary to make 
the arrest." 

Homicide is the killing of a haman being. There are two kinds 
of homicide, viz. : J%ut(ftabU or excusable, and felofUaus, 
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Justifiable or excusable homicide is where the life of a human being 
is taken under circumstances in which the law requires it to be taken 
or does not prohibit it. These cases are usually five in number, as 
follows : — 

1. Where an oi&cer executes a legal duty. 

2. Where an officer or other person kills one who is resisting the 
law. 

8. Where the killing is to prevent a forcible and atrocious crime. 

4. Where the killing Ls in self-defense. 

6. Where the killing is accidental. 

Formerly the first three of these were classed as justifiable 
homicides, and the last two as excusable ones. The difference pro- 
ceeded from the fact that in the former cases the killer was engaged 
in an act which the law required to be done, while in the latter he 
did a thing which the law only negatively did not prohibit. " The 
reason usually given,'* it has been said, <<is that in both the forms 
of excusable homicide there may be some degree of blame attribut- 
able. In the first case, i.e., self-defense, inasmuch as in quarrels 
usually both parties are, to some extent, in fault; in the second, 
<.e., accident, the party may not have used sufficient caution.*' 
Harris C. L. 128. Formerly this distinction was substantial, for while 
the latter was not punished at all, in the former, though the slayer es- 
caped with his life, he had his goods forfeited. But in modem 
times there is practically no distinction, the verdict of " not guilty" 
being returned whenever the circumstances under which the homi- 
cide takes place, show a justification or an excuse. 

1. Where an officer executes a legal duty. For example, when the 
proper officer executes a criminal in strict conformity with the legal 
sentence. The criminal must have been found guilty by a compe- 
tent tribunal, and no one but the proper officer may act the part of 
executioner. Thus, for any one to kill the greatest of malefactors 
even on his way from the jail to the gallows would be murder. In 
an early case in Massachusetts a parricide who had been convicted 
and was to be executed the next morning, was visited during the 
night by a friend named Bowen, who urged him to hang himself, 
and thus disappoint the crowds who were gathering outside to see | 

him strung up . The murderer of his father did so, and disappointed 
the audience. Chief Justice Parker ruled, and so told the jury, that 
if they should find that Bo\^en had advised the parricide to kill 
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himself, and that he had done so in consequence of this advice, 
Bowen was guilty of murder. "It may be thought," said the 
judge, " singular and unjust that the life of a man should be for- 
feited merely because he had been Instrumental in procuring the 
murder of a culprit within a few hours of death by the sentence of 
the law. But the community has an Interest in the public execu- 
tion of criminals [but not now when executions are private. Bep.] 
and to take such an one out of the reach of the law is no trivial 
offense. Further, there Is no period of human life which is not 
precious as a season of repentance. The culprit, though under 
sentence of death, is cheered by hope to the last moment of his ex- 
istence. And you are not to consider the atrocity of this offense 
in the least degree diminished by the consideration that justice was 
thirsting for its sacrifice; and that but a small portion of his 
earthly existence could In any event remain to him." Com. v, 
Bowen, 13 Mass. 856. So the sentence must be strictly carried out 
by the officer — for him to behead a criminal whose sentence was 
hanging or vice versa, would be murder. 

2. Where an officer or other person kills one who is resisting the 
law. An officer with a warrant, or a person knowing a felony to 
have been committed, is justified In killing one accused of a felony 
if he resists or flies, or attempts to escape after he is apprehended. 
But he has no such right when his process is civil and not criminal. 
Nor has he the right where it Is a misdemeanor and not a felony 
which the criminal Is being, or has been, arrested for. Vineyard 
Thomas was arrested by a constable for assault and battery, taken 
before a justice and fined. Not being able to pay he was conmiltted 
to the county jail, and Officer Beneau started out with him to take 
him there. Sn route Vineyard broke from him and commenced to 
run away. The officer called out to him to halt, but not being 
obeyed, he fired two shots at him, one of which took effect, killing 
him Instantly. It was held that the officer was guilty of murder 
or manslaughter, according as he did or did not intend to kill Vine- 
yard. Beneau v. State, 2 Lea, 720. 

And It Is essential that the killing was necessary; In other 
words that It was the only thing that could be done to make the 
arrest or prevent the escape. As very well put by the Supreme 
Court of Tennessee In a recent case : « Officers should understand 
that It Is their duty to use such means to secure their prisoners as 
will enable them to hold them In custody without resorting to the 
use of firearms or dangerous weapons, and that they will not be 
excused for taking life In any case where, with diligence or caution, 

16 
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the prisoner conld be otherwise held.'* Benean v. State, 2 Lea, 
720. A justice of the peace In Alabama Issued a warrant charging 
a man named Walker with having stolen a coat, and put It Into the 
hands of Constable Clemens to execute. When the constable found 
Walker, the latter was very loud in his declarations that no one 
should search him; they would have his dead body to walk 
over first. The constable went back and reported the state of 
affairs to the justice, who issued another warrant against Walker. 
The constable took this and started out for a second attempt. He 
found Walker at work on a railroad track with his coat off, and 
commanded him to surrender and consider himself under arrest. 
To which Walker replied, '<By Ood, you can't arrest me," and 
springing to his coat, which was near by, was in the act of drawing 
a pistol from his pocket when the constable drew his weapon and 
shot and killed him. The court thought that the shooting was un- 
necessary, and that the mere attitude of resistance (the warrant 
being for a misdemeanor) did not justify the officer. Clemens v 
State, 50 Ala. 117. 

State V, Boane, anUf gives the other requisites to the justification 
of a killing in this way. 

3. WJien the kUHng is to prevent a forcible and cUrodous crime. 
As to this see poet^ p. 255. 

4. When the kOUng is in self^d^ense. See post p. 251. 

5. When the kUUng is acddental. See post, p. 269. 

Suicide is murder, — self-murder; but it is a crime which 
escapes punishment because the criminal being dead cannot be 
tried by a human tribunal. Formerly the penalty was a forfeiture 
of all goods and chattels and a burial at the cross roads " with a 
stake in his inside," as Tom Hood puts it. As we have seen 
(Bowen's Case, ante, p. 240), if one persuades another to kiU him- 
self and he does so, the adviser is guilty of murder, and if two 
persons mutually agree to commit suicide, which intention is so 
badly carried out that only one succeeds, the survivor is guilty of 
murder. A husband and wife being in extreme poverty and great 
distress of mind were conversing together on their unfortunate 
condition, when the husband said, ** I am weary of life, and will 
destroy myself ." <'If you do, I will too," the wife responded. 
The husband then went out and having bought some poison mixed 
it with some drink, of which they both partook. The draught did 
its work so far as the husband was concerned, but the wlfci not 
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being able to stand the pain, seized a bottle of salad oil, wiiich was 
near at'band that acted as an antidote, and she recovered. It was 
decided that except as she was acting under compulsion of her 
husband (anUf p. 4) she was guilty of his murder. Beg. v, Alison, 
8 C. & F. 418. ^ late case in Massachusetts is of interest here. 
Lucy Mink was very much in Ioy^ with Charley Bicker, to whom she 
was engaged. The course of true love, however, did not run 
smoothly, and one evening when they were sitting together Charley 
informed her that he intended to break off the engagement and see 
her no more. Lucy was wild at this announcement, and rushing 
to her trunk took a pistol from it, and placed it at her forehead. 
Before she could draw the trigger, Charley had seized her, but in 
the struggle the weapon went off, and Charley was killed. There 
was not the slightest evidence to show that she had an intention 
of shooting Charley, yet the court held that her intention being to 
commit suicide she was guilty of homicide, manslaughter certainly, 
and perhaps murder. Com. v. Mink, 128 Mass. 422. 
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HOMICIDE — MURDER — MALICE, 



EBBINGTON'S CASE. 

[2 Lew. 217.] 

William Lee was very drunk when he left a tavern 
where he had been carousing half the night. As he 
stumbled home he commenced to feel tired, and seeing 
a greenhouse near the road, he staggered into it and 
was soon asleep. In the morning two of the gardeners 
coming to rake up the fires, discovered the intruder, 
and with a rather rude idea of what constitutes a joke, 
put a lot of straw around him, and then a shovel 
of hot cinders upon him. Lee did not wake up at 
once, the consequence of which was that the straw 
ignited and he was burned to death. 

The gardeners were indicted for murder, and their 
defense was that they did not intend to kill the drunk- 
ard. There was no evidence of express malice on their 
part towards him, for they had never seen him before. 
But the court held that if they intended to do any 
serious harm to Lee, though they had no idea of killing 
him, they were guilty of murder. 

Homicide has two divisions : murder and manslaughter. 
Murder is the nnlawfol killing of a human being by a person of 
sound memory and discretion viith malice aforethought either eoqprese 
or impUed. This definition with the words in italics omitted defines 
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manslADghter. The reqaisltes to the crime of murder are these 
four : — 

1. The unlawful killing. 

2. A human being 

8. A person of sound memory and discretion. 

4. Malice aforethought, either express or implied. 

1. T?ie unlawful killing. This means that the killing must be 
without j ustification or excuse . The cases of j n stiflable or excusable 
killing have been already discussed, ante, p. 239. The killing which 
is not justifiable or excusable may be in every form, — poisoning, 
striking, starving, drowning, or any other method of causing death. 
But it is not, rather curiously, considered murder to take away a 
man's life by convicting him of a capital crime on perjured evi- 
dence. But murder, as we have seen, may be committed by non- 
feasance. Ante, p. 89. 

It is no defense that the deceased was in !11 health, and likely to 
die any way when the wound was given; or had been already mor- 
tally wounded. People v. Ah Fat, 48 Cal. 61. So it makes no 
difference that the party dies not by the wound, but from the effect 
of surgical treatment which the wound required to be had. For 
example, A. wounds B. in a duel. Competent surgeons perform an 
operation, which they in good faith regard as necessaiy . B. dies of 
the operation, and it turns out that the surgeons were mistaken 
as to the necessity of the operation. Nevertheless A. is guilty of 
the murder of B. However, if the treatment is negligent, the 
doctors, and not the party giving the wound, is responsible. A. 
wounds B. C, a surgeon, applies poison to the wound, either from 
malice or negligence. If B. dies of the wound, C, and not A., has 
murdered B. State v. Bantley, 44 Conn. 587. In an English case, 
a man had severely cut another with an iron instrument on the 
hand, and the latter refusing to have his fingers amputated, as 
advised to do, at the end of a few days lockjaw came on. The fin- 
gers were then amputated, but too late, and he died. The court held 
that a party inflicting a wound which ultimately becomes the cause 
of death is guilty of murder, though life might have been preserved 
if the deceased had not refused to submit to a surgical operation. 
Reg. V. Holland, 2 M. & R. 851. The murderer, in short, cannot 
throw the blame on his victim, and say that If he had taken better 
care of himself he would not have died. 

But the death must happen within a year and a day after the 
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wound is given, otherwlfle the crime is not murder — the law 
presuming that after that length of time, the party died from some 
other cause than that of the injury received so long before. 

2. A hwnan being. In order to constitute murder the killing must 
be of a person in being, <.e., bom alive. If the killing be of a child 
still unborn, though the mother be in an advanced state of preg- 
nancy, it is no murder. State v. Winthrop, 48 la. 519. 

8. A person of sound memory and discretUm. This requisite has 
been already fully discussed. Ante, p. 10. As to the burden of 
proof of insanity, see post, p. 249. 

Malice aforethought either express or implied. Malice is either 
express, as where antecedent threats of vengeance or other circum- 
stances show clearly that the criminal purpose was really enter- 
tained or implied, as when though no express criminal intention is 
proved by direct evidence, it is necessarily Inferred from all the 
circumstances of the case. May Or. L. 189. The word << malice " 
has not, in the definition of murder, the restricted meaning given to 
the word as ordinarily used. It does not mean only a wicked mind 
or malevolence or ill will — but while Including all this it means 
likewise In the law, a general felonious design or intention. 
Thus it includes not only an intention to kill or do bodily harm to 
a person, but also the knowledge that a particular act will probably 
cause death or bodily harm or an intention to commit any kind of 
felony. A. for example, for the purpose of rescuing a prisoner, 
explodes a barrel of gunpowder in a crowded street, and kills a 
number of persons. A. commits murder, although he Intends to 
kill nobody and even hopes that nobody will be killed. He is held, 
however, to have acted with << malice " in the legal sense, in having 
done a thing which is likely to kill, or having done it in carrying 
out a felony, i.e,, assisting the escape of the prisoner. Steph. Or. 
L. 168. 

The word " aforethought " does not require the entertaining of 
the malice ^or any length of time. Having the Intent but an instant 
before the execution of the crime is sufficient. As to Implied 
malice, it is laid down In a very leading case, already referred to 
(Com. V. York, ante, p. 48.) , that a killing being proved with a deadly 
weapon, the presumption of law Is that it is malicious and an act 
of murder. But this view is not the law in some States in this 
country, the view taken by their courts being that when the facts 
are equivocal and may or may not attend a malicious killing, it is 
for the prosecution to show that it was maUcious. See May Cr. L. 
141. 
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The common law recognized no degrees of murder. It was mur- 
der or manslaughter or nothing. ** The common law made no dlstin- 
tlon between the guilt of the jioisoner, or the assassin who shot his 
victim from ambush, or the robber who killed for gain, and the man 
who under the influence of a momentary passion, engendered by a 
real or supposed grievance (not amounting to a legal provocation), 
slew the supposed aggressor. The common sense of mankind 
makes a distinction and regards the prisoner and assassin with ab- 
horrence and loathing, but while condemning the act of the man 
who slays in passion without suflScient cause, regards him as far 
less criminal than the man who murders for gain, or poisons, or 
assasinates for revenge." Henry, J., in State v. Wieners, 66 Mo. 
26. These motives have acted upon the Legislatures of nearly all 
the American States which have graded the crime, punishing only 
the first degree with death. In the year 1794, Pennsylvania passed 
the first statute of this kind, and its provisions have been copied 
almost literally by all the other States. 

By that statute, murder perpetrated (1) by poison, or lying in 
wait, or in the perpetration or attempt to perpetrate arson, 
rape, robbery or burglary, or (2) which is willful, deliberate 
and premeditated, is murder in the first degree. 

All other kinds of murder at common law are murder in the second 
degree. 

The first class is easily understood. What is to be considered as 
« willful, deliberate and premeditated," has been a more difficult 
question. 

In the first place, the three constituents must all be present to 
constitute murder in the first degree. 

1 . The killing must be toiUful, This means that there must be a 
specific intent to take life — the gist of all murder— whether it be 
the life of the person slain or some other person. 

2. The killing muet be deliberate and premeditated. It has been 
said in a leading case to be no easy matter to distinguish between 
the words deliberation and premeditation. Premeditation means 
thought of beforehand, even for a moment. Deliberation means 
the execution of that Intent not under the infiuence of passion, but 
in furtherance of the formed design. 

'< What then," it is said in the case already cited, *< is murder in the 
second degree? It is the wrongful killing of a human being with 
malice aforethought, but without deliberation. It is when the in- 
tent to kill is, in the heat of passion, executed the instant it is con- 
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celYed, or before there has been time for the person to subside. 
We do not use the phrase 'heat of passion,' in its technical sense, 
but as a condition of mind contradistinguished from a cool state of 
the blood. Take the case of A. and B., who had been on friendly 
terms; but they have an altercation in which A. calls B. a liar, and 
with a pistol or other deadly weapon, B. instantly, in a passion en- 
gendered by the insult, kills him. This at common law was mur- 
der, but lacking the element of deliberation, it Lb, under our 
statute, murder in the second degree.'* State v. Wieners, anUf 
p. 247. 
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HOMICIDE — INSANITY ^ BURDEN OF PROOF 

OF INSANITY. 



LiOEFFNEB v. STATE. 
[10 Ohio St. 598; Laws. Insan. 832.] 

Joseph Loeffner^ being indicted for killing Nicholas 
Horton, set up the plea that he was insane when he 
committed the act. The evidence of Joseph's insanity 
was rather thin, but when the case closed, and the 
judge proceeded to instruct the jury, Joseph's counsel 
wanted the jury told that it was not for him to prove 
his client insane, but that the State must prove him 
sane before he could be convicted. But the court 
thought this idea very ** fresh," and told the jury 
nothing of the kind. Instead of that, it told them 
that the law presumes every person who has reached 
the age of discretion to be of sufficient capacity to be 
responsible for crime, and the burden of establishing 
the insanity of the accused affirmatively to the satis- 
faction of the jury, on the trial of a criminal case, 
rests upon the defense. 

And Loefifner was straightway found guilty, sen- 
tenced, and hanged. 

Every person is presumed to be sane; and if lie sets up the 
defense of insanity as a shield to punishment, he is bound to prove 
that he is insane. This rule is adhered to in most of the States, 
and has never been departed from in England. Such a presump- 
tion, it is obvious. Is necessary for the security of mankind. A 
man going about the world marrying, dealing, acting as if he was 
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sane, mnst be presumed to be sane till he proyes the contmy. 
Neyerthelefls, in no less than nine States, — to wit: Illinois^ Indi- 
ana, Kansas, Michigan, Mississippi, Nebraska, New Hampshire, 
New York, and Tennessee, — it is laid down that il the prisoner 
introduces any evidence of insanity, the burden is upon the State 
to prove beyond a reasonable doubt that he is sane. Hopps 
V. People, 81 111. 885; Stevens v. State, 81 Ind. 485; State o. Craw- 
ford, 11 Kas. 2; People v. Garbutt, 17 Mich. 9; Cunningham v. 
State, 56 Miss. 269; Wright v. People, 4 Neb. 409; State v. Bart- 
lett, 48 N. H. 224; O'Connell v. People, 87 N. T. 880; Lawless v. 
State, 4 Lea, 159. 
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HOMICIDE— SELF-DEFENSE- DEFENSE OF 

THE PERSON. 



COMMONWEALTH ▼. SELFBIDGB* 

[Horr. & Thomp. Cas. Sell-Defense, 1.] 

Mr. Self ridge was an elderly Boston lawyer of good 
practice and standing. Charles Austin was a Harvard 
student, eighteen years of age, and a son of Benjamin 
Austin, a political writer and an active Democrat. 
Mr. Selfridge was a Federalist. A quarrel had arisen 
between Mr. Selfridge and Mr. Benjamin Austin, which 
had ended in Mr. Selfridge publishing a card in the 
newspapers stigmatizing Mr. Austin as a coward, a 
liar, and a scoundrel. On the next morning (August 
5, 1806), as Mr. Selfridge was walking down State 
Street, Charles Austin advanced towards him with a 
walking-stick in his hand, with which he gave Mr. 
Selfridge several blows upon the head. As the first 
or second blow was descending, Mr. Selfridge fired a 
pistol at Charles Austin, who expired in a few mo- 
ments, shot through the body, though he struck sev- 
eral blows after he was shot. 

Mr. Selfridge, being put on trial for the killing, 
pleaded that it was done in self-defense. The evi- 
dence adduced there relevant to the case was as fol- 
lows: ** That Young Austin was strong and athletic. 
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while Mr. Self ridge was delicate and slender; that 
young Austin had purchased the stick that morning, 
saying that he wanted one that would stand a lick ; 
that Austin pere had said, the morning of the affray, 
that * he should not meddle with Selfridge himself, 
but some person upon a footing should take him in 
hand ; ' that Mr. Selfridge had been informed by one 
of his personal friends that he was to be attacked by 
a bully hired for the purpose. 

Mr. Justice Parker, who presided at the trial, laid 
down the law as follows : — 

1. If a man is attacked by another, under circum- 
stances which indicate an intention to take away his 
life or do him some great bodily harm, he may law- 
fully kill his assailant, provided he use all the other 
means in his power to save his life or prevent the 
harm, — such as retreating or disabling his adversary. 

2. Where the attack is so sudden or violent that a 
retreat may be more dangerous, he may kill without 
first retreating. 

3. A killing to resist a chastisement, disgraceful but 
not threatening death or great bodily harm, is not 
justifiable. 

4. Where a person brings on an assault upon himself, 
he is not justified in killing his assailant in resisting it ; 
but as words do not justify an assault, young Austin's 
assault was not *' brought on" by Selfridge within 

this rule. 

5. Lastly, Mr. Justice Parker told the jury that 

they must settle in their minds, from all the circum- 
stances of the case, — the suddenness and violence 
of the attack, the nature of the weapon with which it 
was made, the place where it happened, the muscular 
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debility or vigor of the defendant, and his power to 
resist or fly; whether he could have saved himself 
from death or great bodly harm by retreating to the 
wall or throwing himself into the arms of friends who 
would protect him. This was the real point in the 
case, and if the defendant could have escaped young 
Austin's vengeance at the time of the attack, his plea 
of self-defense failed. 

Mr. Self ridge was acquitted; and though on the 
facts the acquittal was perhaps wrong, — party feeling 
having entered into the prosecution and defense to 
an extraordinary degree, — the statement of the law, 
as given by Mr. Justice Parker, has rendered this one 
of the leading American cases in the law of self- 
defense. 

Self'DefenBe is the right which every person has to inflict death 
or great bodily liarm on another, in order to protect himself or 
some one else from unlawful violence. The question whether or 
not this right may be lawfully exercised arises in ten cases, viz. : 
When it is resorted to: — 

1. Against death or great bodily harm arising from an attack. 

2. Against death or great bodily harm arising in a mutual 
combat. 

8. Against death or great bodily harm arising from the wrongful 
act of the slayer. 

4. Against unlawful arrest. 

5. Against common assaults. 

6. Against the commission of a felony. 

7. Against the defense of other persons. 

8. Against the lives of innocent persons. 

9. Against attacks on the habitation. 

10. Against attacks on other property. 
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1. Aga(n»t death or great bodily ?iarm arising from an attack, 
Selfridge's Case iUnstrates the law on this point. As a person has 
a right to protect himself against injury, he may resist an attack 
on himself, and in defense of his life may take life. And even to 
escape great bodily harm, he may take life if it is necessary to 
prevent It. But this must be the only way out of the dilemma. 
As has been well said, the point of honor that retreating shows 
cowardice, is not regarded by the law, and therefore if a man can 
avoid the attack by beating a retreat he must do so. In the lan- 
guage of the old authorities, he must << retreat to the wall; " in 
other words, be driven into a comer before he can kill his oppo- 
nent. He may stand his ground and resist force to force without 
retreating; but when it comes to taking human life, which the law 
regards as very sacred, there must be great necessity to excuse it. 

2. Against death or great bodily harm arising in a mutual combat. 
The same rules as in the last case are to be applied to this. It may 
be mentioned, however, that the later cases seem to require the 
element of '* retreating to the wall " more strongly in this than in 
the case of an attack, as in Case I. 

8. Against death or great bodily harm arising from the actcf the 
slayer. As to the law in this case, see Vaiden v. Com., post^ p. 259. 

4. Against unlawful arrest. As to the law in this case, see Noles 
9. State, postf p. 262. 

5. Against common assaults. It seems to be settled that a party 
in resisting a mere assault is not justified in taking the life of his 
assailant, and can not plead self-defense for so doing. The defense 
used in such a case is too disproportionate to the danger for the 
law to justify it. 

6. Against the commission of a felony. But a felonious assault is 
a different matter. The law will justify the taking of life when 
necessary to prevent the commission of a felony, or (as we have 
seen) to prevent great bodily harm. When the attack is with a 
dangerous or deadly weapon, the presumption that a murderous 
intent is entertained by the aggressor arises, and the party assailed 
will be justified in resisting to the death. As put by an old writer 
frequently cited in this connection: ''A man may repel force by 
force in the defense of his person, habitation, or property against 
one who manifestly intends or endeavors, by violence or surprise, 
to commit a known felony, — such as murder, rape, robbery, arson, 
burglary, and the like, — upon another. In these cases he is not 
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obliged to retreat, but may porsue his adversary until he has 
secured himselt from all danger, and U he kill him in so doing, it 
is justifiable homicide." 1 East P. C. 271. But if he otherwise — 
as by arresting him or disabling him — can prevent the threatened 
felony without killing him, he is bound to do so ; and a felony 
without force — for example, pocketpicking — cannot justify a de- 
fense of this kind. 

7. Against the defense e/ other persone. As a general rule, what- 
ever a man may lawfully do for himself he may lawfully do for 
others. Therefore, when a person is attacked by another, it is the 
right of a bystander to interfere and prevent it if he can, and he 
has the same right of defense as the party attacked has. The right 
is even larger In the relation of master and servant, parent and 
child, and husband and wife, and, in the case of an attack on the 
habitation, guest and host. The same limitation as before — viz., 
that the necessity must leave no other alternative but the killing — 
attaches here, too. 

In a (Georgia case, Mr. Biggs, who was living at a hotel, had 
detected a man named Parish making very free with his wife one 
night. He told him that he would kill him if he did not leave the 
city before morning. But Parish was not to be bluffed, and instead 
of leaving he appeared in the breakfast-room next morning, even 
going so far as to take a seat beside his paramour. When the 
husband came in he was very mad, and shot Parish. He was con- 
victed, but on appeal to the Supreme Court, that tribunal held the 
case one of defense of a felony. Biggs «. State, 29 Qa. 728; Horr. 
& Thomp. Cas. Self-Defense, 744. The chief justice, who delivered 
the opinion, had a good deal to say about '< female purity," and the 
<< marriage relation," and << sacked habitations," *< destruction of 
female innocence," and the like. The opinion bristled with heroic 
sentences. It was magnificent, but it was not law. In the first 
place, seduction was not a felony; and in the second place, shoot- 
ing was not the last resort to prevent the man from accomplishing 
his purpose. Biggs might have locked his wife up, or himself have 
left the city, taking her vrith him. 

8 . AgalMt the lives of innocent persons . This is an instance which 
will seldom arise ; it has come before the court in but one reported 
case. It rests, however, on the ground of necessity — that neces- 
sity which << knows no law." Long ago Lord Bacon put the case 
of two persons being at sea upon a plank large enough to carry but 
one, and one pushing the other off. Both the great Chancellor and 
Blackstone were of opinion that this would not be murder» but 
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self-defense. The reported case to which I have alluded (U. S. v. 
Holmes, 1 Wall. jr. 1; Horr. & Thomp. Cas. Self -Defense, 757) 
reads like one of Marrjatt's or James Fenimore Cooper's sea 
novels. On April 19, 1841, the American ship William Brown, 
having on board sixty-five passengers and seventeen of a crew, 
stmck an iceberg and foundered in mid-ocean. The captain, 
second mate, seven of the crew, and one passenger got into the 
jolly-boat. The first mate, eight seamen (Holmes was one of 
them), and thirty-two passengers got Into the long-boat. The 
remidnder of the passengers went down with the ship. The next 
morning the boats parted company, the captain telling the crew of 
the long-boat to obey the orders of the mate, which they promised 
to do. Six days later the jolly-boat was picked up by a French fish- 
ing lugger. But how fared it with the long-boat? Ton shall hear. 
Loaded to the water's edge, she could only be kept afloat 
by constant bailing. A slight blow, a collision with a piece of ice, 
even a mistake in steering would certainly swamp her. Nor was 
there even the slightest hope of rowing her to shore, filled as she 
was with human beings. On Tuesday morning, after the two 
boats had parted company, it began to rain and continued to rain 
ttiroughout the next day and night. Towards morning the wind 
began to freshen, the sea grew heavier, and once or twice a wave 
swept completely over the boat, wetting every one to the skin. 
Pieces of ice were floating about, and an iceberg was discovered 
ahead. About ten o'clock the next night, after the boat had 
been afloat over twenty-four hours, the crew determined on a 
terrible remedy — to lighten the boat. Of what? Of the human 
freight. They commenced to throw over the passengers, and did 
not stop till there had disappeared under the waves fourteen men 
and two women of the passengers of the William Brown. No lots 
were cast, but man and wife were not allowed to be parted. When 
the dread work had been completed, there remained on the long- 
boat nine seamen (including the negro cook) two men and sixteen 
women. Early next morning a sail appeared, but the shock and 
the exposure had been so great that only one man in the boat was 
able to see it and to put out a signal, and he was the sailor 
Holmes. The ship left her course, sent out a boat, and the twenty- 
seven sufferers were saved. Back again in his own country, 
Holmes, the seaman, was indicted for the murder of Charles Aiken, 
one of the passengers thrown overboard. Mr. Justice Baldwin, 
before whom the case was tried, told the jury that in a case of 
necessity even the taking of human life was permitted. ''The 
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penal laws," said he, << pass over such a case in silence; for law is 
made to meet bnt the ordinary exigencies of life." But the slayer 
must be nnder no obligation to make his own safety secondary to 
the safety of others. And a seaman had this obligation toward pas- 
sengers. ** Nor can this relation be changed when the ship is lost 
by tempest or other danger of the sea, and all on board have taken 
themselves for safety to the small boats; for imminence of danger 
can not absolve from duty. The sailor Is bound, as before, to 
undergo whatever hazard is necessary to preserve the boat and 
the passengers. Should the emergency become so extreme as to 
require the sacrifice of Ufe, there can be no reason why the law 
does not still remain the same. The passenger, not being bound 
either to labor or to incur the risk of life, can not be bound to 
sacrifice his existence to preserve the sailors. The captain, indeed, 
and a sufficient number of seamen to navigate the boat must be 
preserved; for except these abide in the ship all will perish; but if 
there be more seamen than enough to manage the boat, the super- 
numerary sailors have no right, for their safety, to sacrifice pas- 
sengers. The sailors and passengers, in fact, can not be regarded 
as in equal positions. The sailor, to use the language of a dis- 
tinguished writer, wmes more benevolence to another than to him-' 
self. He is bound to set a greater value on the llie of others 
than on his own. And while we admit that sailor and sailor may 
lawfully struggle with each other for the plank which can save but 
one, we think that if the passenger is on the plank, even the law 
of necessity justifies not the sailor who takes it from him. This 
rule may be deemed a harsh one towards the sailor who may thus 
far have done his duty; but when the danger is so extreme that 
the only hope is ^n sacrificing either a sailor or a passenger, any 
alternative is hard; and would it not be the hardest of any to 
sacrifice a passenger in order to save a supernumerary sailor? " 
And even when it is necessary to sacrifice some, the selection must 
be made by lot, if there is time to resort to this method. The jury 
found Holmes guilty of manslaughter, but with a recommendation 
to mercy; and he was sentenced to a short imprisonment and fine, 
the latter being subsequently remitted by the President. 

9. Against attacks on the habtUxUon, A man's house is his castle, 
and as much now, perhaps, as tn olden time, when men really lived 
in castles and had a crowd of retainers around them, the draw- 
bridge up, and the moat fiUed with water, one may resist to the 
utmost an attack upon his habitation. If the attack is for the 
purpose of committing a felony there, and he feels that the forcible 

17 
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entry can be resisted In no other way, he may kill the intruder. 
And there is this difference between a man being in his honse and 
ont of it when attacked, — in the latter case, we have seen he is 
required to *' retreat to the wall; " but in the former he is not 
obliged to retreat — his honse is the << wall" for this purpose. 

10. Affainst aUaeks an other property. This being a mere tres- 
pass, is subject to the same role as a common assault on the 
person, — the necessity alone does not justify a killing. 
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HOMICIDE— SELF-DEFENSE ~ NECESSITY PRO- 
DUCED BY SLAYER. 



YAIDEK V. COMMONlYEAIiTH. 

[12 GraU. 717; Horr. & Thomp. Gas. Self-Defense, 222.] 

The deceased and Vaiden were at the latter' s house 
one evening drinking and playing cards together. 
Some high words passed between them, growing 
out of the deceased charging Vaiden with cheating. 
Vaiden' s wife told the deceased that he had promised 
to make no << fuss " to which he assented, said good- 
night and left the house. He did not go away» how- 
ever, for he was heard in the yard swearing very 
loudly and apparently much enraged. Hearing him, 
Vaiden took up his gun and started for the door, but 
was induced by his wife not to go out. Guns were evi- 
dently used instead of walking sticks in that neighbor- 
hood, for just then the deceased called through the 
window that he wanted his gun, and the weapon was 
handed to him through the door by Mrs. Vaiden. 

The deceased then walked away, accompained by 
two other persons, and by a son of Vaiden's who went 
with the party as far as the fence to let them through 
the draw-bars. As they stood at the fence talking 
Mr. Vaiden appeared with his gun, seeing which the 
deceased jumped over the fence, took hold of his gun 
by the barrel as if to use it as a club and rushed at 
Vaiden. The latter called out that if he did not stop 
he would shoot him. The warning went unheeded, 
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and when the deceased got within a few feet of him, 
VUden failing back a few steps fired. The deceased 
then struck Yaiden two blows with the breach of his 
gon and staggered back, mortally wounded, dying a 
few hours afterwards. Yaiden, indicted for the killing, 
set up the plea of self-defense. But the court held 
that he being responsible for the altercation in follow- 
ing the deceased with his gun after he had departed 
from the house, could not avail himself of that plea, 
and he was convicted. 

The prisoner miiBt be without fault In bringing npon himself the 
necessity for killing another. <<It will not do," said one judge, 
<' to say that a party may commence an aifray and when he is about 
to suffer the penalty of his temerity, may take the life of his ad- 
versary to avert l^e danger that threatens him.*' Stoncifer's Case, 
6 Cal. 407. This principle has been said to be a kind of estoppel in 
analogy to the maxim of the civil law — << No man shall take ad- 
vantage of his own wrong." 

The doing of the following acts, it is said in a learned work on this 
subject (Horr. &Thomp. Cas. Self-Defense, 226), has been held so 
far to abridge a man's right of defense that if he thereupon kill 
another, he cannot be acquitted of the crime, viz. : 

(a.) Commencing an assault, attack, or battery upon another. 

(&.) Attacking another with a deadly weapon. 

(c.) Qoing to the place where the slain person Is, with a deadly 
weapon, with the purpose of provoking a difficulty or with the in- 
tent of having an affray. 

(d,) Using provoking language or resorting to any other device 
in order to get another to commence an assault, so as to pave a 
pretext for taking life. 

(0.) Agreeing with another to flight him with deadly weapons. 
This is the case, for example, of a duel. 

(/.) Other cases of wrong doing. An Iowa case presents an in- 
stance of this kind. A saloon-keeper sold a man liquor by the glass 
until he was very drunk. He left the saloon in tills condition, but 
late at night forced his way in again and endeavored to provoke a 



CRIMINAL CASES SIMPLIFIED. 261 

H^t with the saloon-keeper, and made an aasaalt on him without 
a weapon. The saloon-keeper thereupon shot and killed him, and 
on his trial nrged that the killing was done in self-defense. Bnt 
Dillon, J., said: <<The conduct of the deceased was highly 
blameworthy. He it was that provoked the difficolly instigated^ 
doubtless, by the Uqnor which he drank and to which he became a 
victim. The only mitigation which his conduct finds, if it finds it 
at all, is in the fact that he was intoxicated and in part by liquor 
sold to him by the defendant. It will not do to hold that a saloon- 
keeper may sell a man that which steals away his senses and clouds 
his reason, and then himself being in no serious danger, shoot him 
dead, because he is unreasonable, insulting and quarrelsome." 
State V. Decklotts, 19 la. 446. 
As to the crime which the slayer commits : — 

1. If he provoked the combat or produced the occasion in order 
to have a pretext for killing Ids adversary or doing him great bodily 
harm, the killing will be murder^ no matter to what extremity he 
may have been reduced in the combat. 

2. If he provoked the combat or produced the occasion, intending 
only an ordinary battery, the final killing will be manslaughter. 
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HOMICIDE— SELF-DEFENSE— UNLA WFUL 

ARREST. 



NOLES V. STATE. 

[26 Ala. 81 ; Horr. & Thomp. Cas. Self-Defense, 697.] 

Mrs. Noles, having made a complaint against her 
husband to a justice of the peace, the latter, without 
issuing any legal warrant, told Sharp, a constable, to ar- 
rest Noles. Sharp summoned a posse of seven or 
eight men and started for Noles' house. As they ap- 
proached, Noles came into the yard with a gun in his 
hand and ordered them off; remarking that if they 
abused him he would shoot some of them ; that they 
were a drunken, rowdy set, and that if they would go 
away and send some old man or some ten-year-old boy 
he would go with him. The party at this halted, and 
Sharp told Noles not to shoot, that they would come 
back in the evening and arrest him. Noles replied 
that he would be at home then. 

In the evening. Sharp having increased his forces, 
and having armed himself with a shot-gun, made an- 
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other expedition to the Noles' mansion. Again, the 
proprietor came out into the yard with his arms, and 
told them that if they advanced he would shoot some 
of them. Again the party halted, and Sharp dis- 
mounted. He had no sooner reached the ground than 
Noles fired, killing the constable. 

Noles was tried and convicted of murder. " We ad- 
mit," said the court, ^^ the right of any citizen to re- 
sist any attempt to put any illegal restraint upon his 
liberty. But his resistance must not be in enormous 
disproportion to the injury threatened. He has no 
right to kill to prevent a mere trespass which is un- 
accompanied by any imminent danger of great bodily 
harm or felony, and which does not produce in his 
mind any reasonable belief of such danger." 

A non-felonious assault does not juaiAfj the taking of a life in its 
resistance, nor does an unlawful arrest, and for a similar reason. 
In neither case is the injury irreparable (as Is the case of felony 
on the person), for an iUegal arrest can be remedied by a writ of 
habea$ corpus, and an action for damages, and a simple assault does 
no permanent harm. 

An unlawful arrest is a trespass merely, and not a felony, never- 
theless a person is not obliged to submit to an unlawful arrest; he 
may resist, repelling force by force, but this resistance must not be 
disportionate to the injury threatened. 

And though the attempted arrest be lawful, the party must hare 
notice of the official character of the officer; else he may resist as 
in a case of an unlawful arrest. In New York a man was pursued 
one night by a shouting mob, threatening his life, and while endeay- 
oringto escape under a well-founded apprehension of great bodUy 
harm, if he were taken, he was seized byja person whom he instantly 
killed. This person turned out to be an officer with authority to 
arrest him. Yet it, was held that in order to make him guUly, 
the prosecution would have to prove that the man had knowledge 
of the official character of the deceased. Yates v. People, 82 
N. Y. 509. 
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There is one case of milAwfiil arrest where the person may re- 
sist to the death, i,e,f an attempted arrest without any show or 
color of lawful authority, as kidnapping, or taking a person hy a 
Tlgllance committee. 
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HOMICIDE — MANSLA UOB TEB — PROVOCA- 
TION. 



BEG. V. 

[Post. 292.] 

Nearly three hundred years ago, there was a fight on 
the street of an English town. A soldier named Sted- 
man who was passing, seeing; the encounter ran up to 
stop them. A woman standing by a door called out, 
"You will not murder the man will you? " The sol- 
dier, in language more forcible than polite, replied, 
** What is that to you, you bitch.'* The woman re- 
plied by a box on the ear, and the soldier pulled his 
sword and struck her in the breast with its handle. 
Then she turned round and ran, but the soldier pursued 
her, and put his sword through her back. This fin- 
ished the woman, and the soldier was indicted for her 
murder. 

Lord Holt thought at first that this was a case of 
murder, a single box on the ear from a woman not be- 
ing a sufficient provocation to kill in this manner after 
he had given her a blow in return, but it afterwards 
appearing in the progress of the trial, that the woman 
struck the soldier in the face with an ironpatteiiy which 
drew a great deal of blood, it was holden clearly to 
be no more than manslaughter. "The smart of 
the man's wound and the effusion of blood might 
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possibly keep his indignation boiling to the moment 
of the fact." 

Mamlaughter is the nnlawfal killing of another without malice 
aforethought. It is of two kinds, vohuUary and invohMkary. 

I. Voluntary maMlaughter is when the act is done with a design 
to kill, bnt under such circnmstances of provocation that the 
law, in its tenderness for human infirmity, regards them as paliiat- 
tng the crime, and will notTconyict the actor of murder. 

This defense, as has been said, is permitted, <<-not because the 
law supposes that this passion made him unconscious of what he 
was about to do, and stripped the act of killing, of an intent to 
commit it, but because it presumes that passion disturbed the sway 
of reason and made him regardless of her admonitions. It does not 
look upon him as temporarily deprived of intellect and, therefore, 
not an accountable agent; but as one in whom the exercise of 
judgment is impeded by the violence of excitement, and account- 
able therefor as an infirm human being. We nowhere find that 
the passion which, in law, rebuts the imputation of malice, must 
be so overpowering as for the the time to shut out knowledge 
and destroy volition. All the writers concur in representing this 
indulgence of the law to be a condescension to the frailty of the 
human frame, which during the brief and furious anger renders 
a man deaf to the voice of reason, so that, although the act done 
was intentional of death, it was not the result of malignity of 
heart, but imputable of human infirmity.*' State v. Hill, 4 Dev. 
& B. 491. The Soldier's Case above is one of the leading as well 
as one of the oldest authorities upholding this principle. 

n. Involuntary manslauffTUer is where one causes the death of an- 
other without intending it. Post, p. 269. This, as we will see fur- 
ther, may be entirely accidental, and is then not punishable at all. 
Post, p. 272. 

What acts, then, it is necessary to inquire, constitute sufficient 
provocation to reduce an intentional killing from murder to man- 
slaughter? They are the following, falling under four divisions : — 

1. An assault or battery ir^flictinp great hodUy harm or great insuU. 
This was the Soldier's Case. Stephen gives this example : A. pulls 
B. by the nose. A. has given B. provocation within this rule. 

2. A sudden quarrel, A. and B., armed with swords, quarrel, 
draw their swords, and fight. Each has given the other provoca- 
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tion, and 11 one is killed the offense of the sarrlYor is redaced to 
manslaughter. 

8. An wOawfttl imprUanment or arrest, A. attempts to arrest B. 
on an irregular warrant and in an irregular way. B. shoots A. 
dead. This is only manslaughter, by reason of the provocation 
given by A. to B. 

4. Adultery in the wife. The eight of the act of adultery com- 
mitted with the wife is a provocation to the husband to kill either 
her or the adulterer, or both. But eight is the gist of this exception. 
The rule is laid down in the leading case thus : If a man kill his 
wife or the adulterer in the act of adultery it is manslaughter, |>ro- 
vided the hvuiband hoe ocular inspection of the act, Pearson^s Case, 2 
Lew. 216. The law extends this provocation no further, though 
juries (especially in Kentucky) sometimes on the ground of provo- 
cation (by doing violence to their oaths for a matter of sentiment), 
acquit a husband for the murder of a person whom he has only sus- 
pected of adultery with his wife. But this Is not and never can be 
law. " When a husband," said Ruffin, C. J., in a leading case on this 
point," only hears of the adultery of his wife, no matter how well 
authenticated the information may be, or how much credence he 
may give the informer, and kill either the wife or her paramour, he 
does it not upon present provocation, but for a past wrong, a griev- 
ous one, indeed; but it is evident he kills for revenge. Let it be 
considered how it %rould be if the law were otherwise. How re- 
mote or recent must the offense be? How long or how far may the 
husband pursue the offender. If it happen that he be the deluded 
victim of an lago, and after all, that he has a chaste wife, how is it 
to be then? These inquiries suggest the impossibility of acting on 
any rule but tliat of the common law without danger of imbruing 
men's hands in innocent blood, and certainly of encouraging proud, 
heady men to slay others for vengeance instead of bring^g them 
to trial and punishment by law." State v. Neville, 6 Jones (L.), 
483. And this provocation can only be given to the husband, — a 
brother, father, or a lover is not within the rule. Nor has it ever 
been decided that fornication in a husband is a provocation to the 
wife. 

On the other hand neither words, nor gestures, nor injuries to 
property, nor breaches of contract amount to provocation within 
this rule. 

It should be noted that provocation and self-defense are widely 
different — in the latter the ground for the blow is the neces- 
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Bityto take sach a step for self-preseiratioii; In the former this 
necessity is not present, but a heat of the blood, an anger, an ab- 
sence of calm reason, puts the party in a position where he is nn- 
able to control his actions for the moment — in the latter, the 
act \b excused entirely, in the former the punishment is only 
reduced. 

But though there be legal provocation, yet if the prisoner did 
not act under it, but under a preyiously formed malice, he is 
guilty of murder. State «. Johnson, 1 Ired. (L.) 864. 



CRIMINAL CASB8 SIMPLIFIED. 269 



HOMICIDE — NEGLIOENGE — MISADVENTURE. 



BEX T. HUIiL.. BEX t. BAMPTOX. 

[Kelyng, 40; 1 Ld. Cr. Cas. 50.] 

Now in the chronicles of Kelyng, which were written 
in the fourteenth year of the reign of the merry King 
Charles BE. , it is written : — 

*< In the Sessions in the old Bailey , holden 
the 13th of January, 1664, one John Hull 
was indicted for the Murder of Henry 
Cambridge, and upon the Evidence, the sereni work- 
Case was that there were several Work- house^by ye 
men about, building of a House by the *****' *'^' 
Horse-ferry, which House stood about 30 foot 
from any Highway or Common Passage; 
and Hull being a Master-workman (about 
Evening when the Master-workmen had given 
over work» and when the Laborers were put- Hniimounteth 
ting up their Tools) was sent by his Master a ^ece of jl 
to bring from the House a piece of Timber ^^ 
which lay two Stories high; and he went He rettetk ye 
up for that piece of Timber and before he 
threw it down, he cried out aloud, Stand ."*i^*S^t> 
Clear, and was heard by the Laborers and all 
of them went from the Danger, but only ^n yS'SUdMJ 
Cambridge and the Piece of Timber feU upon c»»»>'i<»«*- 
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Who dieth. tjiu i^nj killed him ; and my Lord Chief 
H*inilt?wm- Justice Hyde held this to be Manslaughter, 
Sii^hir""' for he said he should have let it down by a 
Bope, or else at his peril, be sure No body is 
there. But my brother Wylde and myself 
yng £%rj\dc, held it to be Misadventure, he doing noth- 
mUadTcnture. ing but what it IS usual with Workmen to do ; 
and before he did it crying out aloud, Stand 
Clear, and so gave notice if there were any 
near they might avoid it; and we put the 
Case, a Man lopping a Tree, and when the 
Arms of the Tree were ready to fall, calls out 
to them below. Take Heed, and then the Arms 
of the Tree fall and kill a Man, this is Mis- 
adventure, and we showed him Poulton de 
pace^ 120, where the Case is put and the 
Book cited and held to be Misadventure ; 
and we said this Case in Question is much 
stronger than the Case where one throws a 
Stone or shoots an Arrow over a Wall or 
House, with which one is slain ; this in EeUo- 

Londonstreets ^^^^ ^^^ ^^^ ^^^> ^® ®*^^ *^ ^® MisadvCU- 

f ^ ^**"°'7 ture. But we did all hold that there was a 

towns much 

^^^' great difference 'twrxt the Case in Question, 

the House from which the Timber was thrown 
standing thirty foot from the Highway or 
Common Footpath, and doing the same act 
in the Streets of London; for we all agreed 
that in London that if one be a Cleansing of 
a Gutter, call out to Stand Aside and then 
throw down Bubbish or a piece of Timber, by 
which a Man is killed, this is Manslaughter ; 
being in London, there is a continual Con- 
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course of People passing up and down the 
Streets and a new Passenger, who did not 
hear him call out, and, therefore, the casting 
down any such from a House into the Streets 
is like the Case where a Man shoots an 
Arrow or Gun into a Market-place full of 
People, if any one be killed, it is Man- 
slaughter ; because in common Presumption, 
his Intention was to do Mischief when he 
casts or shoots anything which may kill 
among a Multitude of People ; but in case 
that an House standing in a Country Town 
where there is no such frequency of Pas- 
sengers, if a Man call out thereto Stand 
Aside, . and Take Heed, and then cast 
down the Filth of a Gutter, etc., my Brother 
Wylde and I held that & far differing case 
from doing the same thing in London. And 
because my Lord Hyde differed in the Prin- 
cipal Case, it was found Specially; but I 
take the Law to be clear that it is but Mis- 
adventure. 

<*At the same Sessions, James Kampton 
was indicted for the Murder of his Wife, and 
upon the Evidence, the Case was that he 
being a Hackney Coachman found a Soldier's ^"^^tol"**" 
Pistol in the Street, and when he came home 
he showed it to his Master, and they took mas^r seik 
the Gunstick and put it into the Pistol and it ^* **""**"• 
went down into the Muzzle of the Pistol, by 
which they thought it was not Charged, and 
his wife standinfi^ before him he pulled up Mutress 

o x- r- Rampton 

the Cock and the Pistol went off, and being ^ookcth in. 



fesr 



ent for 
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And cetteth charged with two Bullets wounded her in 

^beuy.^'^the Belly, and kiUed her, upon which he 

cried out, < O, I have hilled my dear Wifdy* 

and called in Neighbors, It was holden by 

Verdict of us all that this was Manslaughter and not 

mmnsUnghter. ^ 

Misadyenture/ ' 

Ab we hare already seen, an act to be criminal nmat be inten- 
tionally 80, ante, p. 48, (except where it ia poaitlTely probiblted by 
atatnte, ioUey pl50) . But we have alao seen that this intent may be, 
and often is, iiileiTed|from the actJltseU. Asate^ p. 49. As every one 
is presumed to intend the natural and ordinary consequences of his 
acts, If he is guilty of such a degree of negligence as naturally leads 
to certain results, he is presumed to have intended that result, and 
if it is fatal, to have intended a fatal result. And he is as criminally 
responsible as though his conduct proceeded from a malicious 
motive, though not, of course, in the same degree. 

The law seeks to protect a person's life as well from negligence 
as from malice. In one case in England, the prisoner was an iron 
founder employed to cast some cannon. One of them on being 
flred burst, and was sent back to be recast. Instead of recasting 
it he filled up the hole with lead and returned it. As was to be ex- 
pected, the first time it was used it exploded, and this time kiUeda 
man. The founder was held g^lty of manslaughter. Beg. v. 
Carr, 8 C. &P. 168. The case of the sportive young man who thought 
the pistol was not loaded when he snapped it at a young lady is a 
similar one. Ante^ p. 59. 

From the authorities on the subject, four rules may be evolved : — 

1. A man is not criminally responsible for an accident. 

2. A man U criminally responsible for negligence. 

8. Negligence may be by omission as weU as commission. 

4. Negligence, when it comes to crime, is not excused by negli- 
gence in the other party. 

The third of these have been already discussed, anU^ p. 8^, and 
the fourth division is treated, further on, in Beg. o. Longbottom, 
po9ti p. 274. The first two require a few more remarks. 

1. A man U m^ oriminaUy responsible fir an accident Neither 
criminally nor civilly (see 1 Laws. Ld. Cas. Simp., p. 215), does the 
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law punish one who is the unwilling and unintentional cause of an 
accident. But In cemmon parlance *< accident'* is a very wide 
term; much wider than in the law. A railroad train plunges 
through a defective bridge, or runs through an open switch ; the 
next day the newspapers are full of the last railroad accident, as 
they call it. But in nine cases out of ten it is nothing of the kind — 
it is negligent, not accidental, as the railroad finds when the demands 
for injuries begin to come in or are settled at the end of a law* 
suit. 

But it Is not a crime to cause death or bodily harm accidentally, 
by an act which Is not unlawful. It is an accident, for instance, 
where a schoolmaster punishes a child In a moderate manner, and 
the child dies from the effects of the thrashing. It Is an accident 
where In turning a man out of your house, using no more force than 
is necessary, the man stumbles, strikes his head against a stone and 
is killed. It is an accident where a person throws a piece of wood 
into his yard, which is carried by an extraordinary gust of wind 
into the street where it hits a pedestrian and kills him. 

It Is not, however, as the cases in Kelyng show, where there Is 
negligence or where a fatal result is likely to result from the act 
done. Nor Is it an accident where the thing done is unlawful. A 
schoolmaster gives a child an immoderate beating (which is un- 
lawful) and the child dies ; this is not an accident. 

2. A man U criminally responsible for negligence. The cases from 
Kelyng, and the remarks at the beginning of this note. Illustrate 
this rule. 

18 
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EOMICIDE — NEGLIGENCE — CONTRIBUTOR T 
mSGUGENCE NO DEFENSE. 



REG. V. liONGBOTTOM. 

[8 Ck>z, 489; 1 Lead. Cr. Cas. 66]. 



THE MISTAKES OF LONGBOTTOM AND TRI7EMAN. 



* 



A DRAMA IN ONE ACT. 

\ 

DRAMATIS FEB 8 ON JE, 

RALPH LONGBOTTOM A Tailor 

REUBEN READY, Longbottom's Friend . . A Shoemaker 
JOHN TRUE MAN . An old man, vert feeble and deaf 

DAVID KEANE A Lawyer 

PARK .... A Babon of the Court of Exchequer 

HODGE ALabober 

PODGE Another Labober 

[Time, 1849. Scene I. — A shop in the town of Ipswich. Scene 
II. and III. — The road between Ipswich and Bentley. Scene IV. — 
The Conrt of Assizes at Buy St. Edmunds]. 

SCENE I. 

[A Shop in the Town of Ipswich; over the door is the sign 
« Ralph Longbottom, TaUor." As the curtain rises, Longbottom 
is discoyered stretching his arms and gaping]. 

Longbottom (log.). What a lovely day • What a 
day to be outside , instead of sitting cooped up here 
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with no company but a hot iron and a yard stick. If 

I only had some one to go with me, I think I would 

shut up shop and go fishing; for really I have nothing 

to do ; no business ; no nothing. 

lEnter Rbady. 

Beady. Hello » Ralph I 

Longhoitom. Hello yourself. What are you doing 
with that whip? 

Ready. I am going for a drive as far as Bentley. 
Come with me, can't you. 

Longhottom. The very man I have been wishing to 
see ; of course I'll go. 

[ExewU. 
SCENE U. 
[The road between Ipswich and Bentley]. 

.Enter Trueman (log.). They thought they had got 
the old man fastened up. Ha I Ha I But they forgot 
the back door. He I He I Polly says to me this morn- 
ing : * * You know, grandpa, that it is dangerous for you 
to go walking in the road ; you are so feeble that you 
might be run over by a team before you could get out 
of the way." Can't get out of the way, indeed I I'd 
have you know that the old man is not as bad as that 
yet. And Mary says : ** Grandpa," says she, ** if you 
were not so deaf it wouldn't be so bad, but you know 
you can't hear anything." Why can't they let me 
alone? I fancy I am old enough to take care of 
myself ; and I am going for a stroll now for all those 
pesky children. But my feet are sore, and I must 
walk in the middle of the road where it is softest. 
I'll hear the horses coming, never fear. 

[Exit Trukman. 
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SCENE m. 

[Another part ol the same road. Enter LoKaBorroM and Bbadt 
in a baggy]. 

LonghoUom. I wish we hadn't stopped so long at 
The Mitre y Reuben. You've had two horns too many. 
You can't drive steadily. You want to go fast? Well, 
give me the reins and I'll mak^ the old nag go. 
(Ready gives him the reins.) So long, hurrah, now 
ain't we flying. People had better keep out of our 
way, and wagons, too, if they don't want to lose a 
wheel. Hip, hip, g'lang. Here's two-forty on a nice 
road. Now they had better look out, for I can't; 
g'lang. Hello I what's that; ran over a man? I be- 
lieve we did. More men ahead, and they tell us to 

stop . What' s the matter ? 

[LoxQBOTTOU draws up; enter Hodge. 

Hodge. What do you mean by driving at that rate. 

You ran over a man just now, you drunken fools. 

You deserve to go to prison, and you will, I bet, if 

you have killed him. Who is it Podge; is he dead? 

lEnter Podge. 
Podge. His neck is broken ; it is old John Trueman. 

scene m. 

[A Court Boom in the town of Bnry St. Edmonds. The Assizes in 

Session.] 

Baron Park. Ralph Longbottom and Reuben Ready 
you are charged with killing John Trueman by driving 
over him in a buggy. Podge and Hodge have testi- 
fied that you were driving at a very high speed, 
towards dusk, and in a very reckless manner. What 
have you to say ? 



CRmraAIi CASES SIMPLIFIED. 277 

Keane. If your lordship please , I appear for the 
prisoners. I submit that they .ought to be acquitted, 
as it appears that the deceased contributed, in a great 
measure, if not altogether, to his own death, by his 
own obstinacy and negligence. He was an old and 
very deaf man, who had an inveterate habit of walking 
at all hours in the middle of the road. Against the 
probable consequence of an indulgence in this habit 
he had been often warned, but without effect. The 
darkness, at the time, and his infirmity ought to have 
induced him to refrain from the selection of the most 
frequented part of the high road. No accident could 
have happened if the deceased had been on the side of 
the road where foot passengers always walk. He 
had, therefore, contributed to his own death; his 
relations could not, for this reason, bring an action 
for damages against the prisoners for negligence, and 
does not the same reasons exonerate the prisoners from 
a charge like the present? 

Baron Park. No. There is a very wide distinc- 
tion between a civil action for pecuniary compensa- 
tion for death arising from alleged negligence, and a 
proceeding by way of indictment for manslaughter. 
The latter is a charge imputing criminal negligence 
amounting to illegality ; and there is no balance of 
blame in charges of felony, but whenever it appears 
that death has been occasioned by the illegal act of 
another that other is guilty of manslaughter in point 
of law. Your clients will have to be punished for 

their crime. 

[curtain falls]. 

It Is a most famUiar principle of the common law that where an 
Injury is produced by negligence, the injured party has no remedy 
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sgalxiflt the other if his own negligence contributed to the result. 
A careless man is not allowed to complain of another no worse 
than himself. See Vol. I. Laws. Lead. Cas. Simp. 288. Long- 
bottom's case is important as showing that this role does not 
obtain in the criminal law. 



»!:4i'ii, 



rAL GASES SDCPUFIBD. 879 



CHAPTER V. 

OFFENSES AGAINST THE PBOFEBTY OF INDI- 
VIDUALS. 



ARSON— '' DWELUNQ HOUSE.'' 



STATE ▼• McOOWAN. 

[20 Conn. 245.] 

Mr. Warner, having succeeded in possessing himself 
of a moderate share of this world's goods, concluded to 
build himself a home. He engaged an architect, and 
after numerous consultations and changes of plans, 
followed by many broken promises on the part of the 
contractors, the house one October evening was nearly 
finished. All that was to do was to paint it, and to 
put in the glass above the front door. Mr. Warner 
was destined never too occupy it, for on the night of 
which I speak, a workman who had been discharged 
for drunkenness and incapacity took his revenge by 
building a bonfire in the cellar, which burned the bouse 
to the ground. 

The workman was arrested and tried for arson. But 
the court decided that he was not guilty of this offense, 
because the house was not a dwelling-house, in such a 
sense that to bum it was arson. *< In shape and pur- 
pose,' ' said Chief Justice Church, *^ it was a dwelling- 
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house — but not in fact ; because it had never been 
dwelt in ; it had never been used, and was not con- 
templated as then ready for the habitation of man. 
Arson, as understood at the common law, was a most 
aggravated felony, and of greater enormity than any 
other unlawful burning, because it manifested in the 
perpetrator, a greater recklessness and contempt of 
human life than the burning of any other building, and 
in which no human being was presumed to be." 

Arson at common law is the maUcioos burning of another man's 
house, intending at the time to do so. It was a very serious 
offense; for the law regarded it as an extremely grave matter to 
violate the safety or the sanctity of a person's abode in this manner. 
From the definition just given it will be seen that there are four 
elements in the crime. 

1. ItmustbemdUdoua. To carelessly drop a match or throw a 
spark in a man's residence which results in a conHagration is not 
arson. 

2. It must be tKe dwelUng'hottse of another. Being an offense 
against the security of the habitation, the subject of the crime must 
have been, at common law, a "dwelling" — i.e., a place where 
somebody lived. This word, however, includes all outhouses and 
structures so near the house as to be in danger of taking fire from 
them if a fire should be started there. It seems that somebody 
should live there, for if a house be standing uninhabited and alone 
it is not arson to set it on fire ; yet a house may be occupied 
although no person is in it at the time. In a Georgia case the court 
said: " Where a man or a man and his famUy, or a woman, or a 
woman and her family are Uving In a dwelling-house and have their 
household effects or valuable articles in such dwelling-house, and 
are temporarily absent at church or on a visit to a nei^bor or on 
business, and the dwelling-house is burnt during such temporary 
absence, it is the burning of an occupied dwelling-house under the 
meaning of the statute, although no one was in the dwelling-house 
at the time it was burnt. The object of this statute is to protect 
the home of the occupants of a dwelling-house and their property 
therein from the torch of the incendiary, and it is none the less 
their home, their dwelling-house, because temporarUy absent there* 
from " Johnson o. State, 48 Ga. 116. 
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The " home of another ** is not a house owned by another, bat one 
occupied by another. Therefore the owner of a building living 
there, or a tenant, does not commit arson in settiij^ fire to it ; but the 
owner does if another occupies it at the time. 

By statute in many of the States it has been made arson to set fire 
to a store, warehouse, or other building, ora ship, as much as a 
'< dwelling-house." 

The house muet he burned. But it is not even necessary that 
there should be a flame. The least burning fills the bill. It is 
enough that the wood is simply charred (State v. Sandy, 8 Ired. 
(L.) 674) ; or that only a portion of a door is burned, as in the case 
of the North Carolina convict. State v. Mitchell, |>ost. Mr. John 
Haggerty of San Francisco in order to destroy an enemy's house 
set fire to some rags on the floor on which he had poured a good 
deal of kerosene. There was more smoke than fire, in consequence 
of which the thing was discovered, but not before much harm was 
done. A little spot on the fioor was blackened; some of the 
witnesses thought the fibres of the wood burned; others thought it 
only smoked. Mr. John Haggerty urged that if he was guilty of 
anything it was only of an attempt to commit arson, as there had 
been no burning to speak of. But the court held that there had 
been enough to make him guilty of arson. People t;. Haggerty, 
46 Cal. 854. 

4. The humingmuH heiMenUonal, In other words, when the party 
does the act which causes the fire he must intend to bum the house. 
It is not suiScient (as it is in some other crimes) that the crime 
shall have been the result of some other crime. The ship Ze- 
minderwas lying at an Irish port laden with rum, sugar, and cotton. 
There is a tradition that sailors have a weakness for the first two 
articles of her cargo, and so it Is not strange to hear that Seaman 
Faulkner, in the dead of night, might have been seen stealthily 
boring into one of the barrels of rum with a gimlet. When he had 
got enough he tried to stop up the hole, and was obliged to light a 
match to do so. The rum caught fire and the ship was destroyed. 
That so great a loss should come in this way was enough provoca- 
tion to the owner to have the sailor indicted for arson. But the 
court held him not guilty. He had intended to steal the rum it 
was true ; but he had not intended to set the ship on fire — that was 
an unintentional accident. 

Another case, somewhat similar, arose on this side of the water. 
A prisoner in a North Carolina jail set fire to his door in order to 
bum ofL the lock and give him a chance to get free. The guards, 
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howerer, dUcoyered him before the fire had quite consamed the 
door, and he was subseqaently indicted for arson in burning the 
jail. But the court held tiiat if his intent in building the fire under 
the lock was not to destroy the jail, but simply to effect his escape, 
he was not guilty of arson. State v. Mitchell, 5 Ired.(L.) 850. 

But if a man Intending^ to set fire to the house of A., accidentally 
sets fire to the house of B., the crime Is complete — for he has in- 
tended arson all the time. 
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BUROLABT — WHAT CONSTITUTES ''BREAK- 

TNG." 



COMMONWEAIiTH t. STEPHENSON. 

[8 Pick. 855.1 

'Squire Brown, on retiring for the night, fastened his 
front door by turning; a button down upon the latch. 
He closed all the windows except the pantry window, 
which he left open, but which had a screen of twine 
over it, to keep the cats and rats out. When 'Squire 
Brown came down the next morning he found this 
screen torn off, the front door open, and some of his 
best silver missing. Mr. Burglar had evidently come 
in at the window and gone out at the door. 

'Squire Brown was not a man to be robbed, if he 
could help it; he employed detectives, who succeeded 
in catching the man who had come in at the window 
and gone out at the door with the * Squire's silver. The 
proof was very clear and the man was convicted of 
burglary. 

Successful burglars are able to employ capable 
counsel ; this man had two, who argued for him in the 
Supreme Court that there had been no *' breaking" 
proved — and << breaking" is an essential element 
of the crime of burglary. " Entering an open win- 
dow," said they, " is not a * breaking ' which will sus- 
tain a charge of burglary. The circumstance that a 
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netting was stretched across the window in this case is 
immaterial, as this netting was put up only as a 
security against the entry of small animals. To con- 
stitute a breaking the thing broken must be a part of 
the house." 

But the court decided against them and the man 
had to go to prison. *^ The question in this case/' 
said Parker, C. J., *^ is whether there was a breaking 
or not* The lifting of a latch and opening the door, 
though not bolted or locked, the shoving up a window 
though not fastened, the getting down a chimney and 
various other acts done to affect an entry, are held to 
be a < breaking.' The offense consists in violating the 
common security of a dwelling-house, in the night time, 
for the purpose of committing a felony. It makes no 
difference whether the door is barred and bolted or the 
window secured or not ; it is enough that the house is 
secured in the ordinary way, so that by the carelessness 
of the owner in leaving the door or window open, the 
party accused of burglary be not tempted to enter. 
Shutting the window blinds and leaving the windows 
open for air is a common mode of closing the house 
in the warm season ; if the blinds are forced, it is a 
breaking. The objection is that the lattice work of 
the dairy window was of twine only. Suppose it were 
of wire or of thin slats of wood, would there be any 
difference? This network was nailed down on all 
sides; it was torn away by the defendant, and he 
entered the breach. This is quite sufficient to consti- 
tute a burglarious breaking and entry." 

The enterprising burglar in the intervals of his trade is accas- 
tomed, according to the authority of Messrs. Gilbert and SuUivan, 
to linger in the woods by the side of a rural stream, listening to the 
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babbling of the gentle brook, and the music of the village chime. 
I recommend him in this pleasant vacation to take my book with 
him, and especially to read with care and attention, the cases and 
notes on my present topic. Seeing, as he will see, the sad fate of 
many of his predecessors in his line of business, and the very wide 
definitions which are given by the courts to the essential words 
(such as "breaking" and <^ entering") of the defiiiition of the 
crime of burglary, he wiU probably be struck with fear at the fate 
which awaits him, should he continue his present calling. Then he 
may make up his mind to reform, to throw away his tools, his mask, 
his picklock, his pistol, and his dark lantern, and to become a re- 
spectable citizen and a good man. To attain this eminence, it is 
perhaps needless to say, he will at once prepare to become a 
lawyer. 

Burglary is the breaking and entering the mansion-house of 
another in the night time with intent to commit some felony there. 
"This definition,'* it is said in an early American case (State v. 
Wilson, Coze, 439; 1 Am. Dec. 216) "is an accurate one, and 
should be carefully kept in mind, for almost every word of it is sig- 
nificant and important. Before any man can be legally convicted 
of this crime these five circumstances must be proved. 1. There 
must be what the law calls a breaking. 2. There must be an entry. 
8. The breaking, entry, or one of them, must be in the night. 4. It 
must be done in a mansion-house. 5. It must be done to the intent 
of committing some felony therein." 

1. Breaking a requisite to the crime. To constitute a "breaking" 
some violence is as a rule necessary; but very little will suffice. If 
one unlatches a door, opens a window when fastened or raises it 
when shut and not fastened, pulls back a lock or bolt, picks a lock, 
takes a pane of glass out of a window or loosens any fastening to 
doors or windows, this is a " breaking " within the law. In aleading 
English case a man got into a house by pushing up a cellar door 
which was kept in its place simply by its own weight. It was held 
that this was a " breaUng." R. t7. Russell, 1 Moody, 877 ; 2 Lead. 
Cr. Cas. '44. In a more recent American case, a fellow succeeded 
in ma)dng his way into a house in Cincinnati by climbing through 
a transom over the front door — the latter being locked but the 
transom unfastened. This was held a breaking. " It is plainly the 
law," said the court, " that where no force is used, as in entering 
through an open door or window, there is no breaking, and hence 
only a trespaas. On the other hand, where only slight force is osed^ 
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as where a glass door or a window is closed down, and kept In 
place only by its own weight, the force that Is necessary to vertically 
raise it so as to affect an entrance is sufficient to constitute a 
burglarious breaking. There may exist an appreciable difference 
between the force that would be required to naturally raise a 
window that was closed and held down by its weight and that 
which would be required to push open a closed but unfastened 
transom that swings horizontally on hinges, as in the case before 
us ; and admitting there is such a difference, the question is whether 
the force required to accomplish the latter is sufficient to constitute 
a burglarious breaking ? We think an affirmative answer may safely 
be given. The application of the law does not depend upon the 
degree of the force used but upon the fact that force of some 
degree, however slight, was used. The force required to push 
open the transom was undoubtedly slight, but still it must have 
been an appreciable force, sufficient to overcome the friction of the 
hinges occasioned by the weight of the transom, and this, under 
the circumstances, is all that the law requires.'' Timmons v. State, 
84 Ohio St. 426 (1878). 

On the other hand if a man leave his windows or his doors open, 
the robber is impliedly invited to walk in, and is not guilty of 
burglary if he accept the invitation. People must not be careless, 
and then ask the aid of the law to punish what their own negligence 
has produced. An Englishman had a hole in the roof of his house 
to let in light and air — the hole had no glass in nor any net over it 
(as in Stephenson's case, ante) . A midnight prowler made a descent 
into the house via the hole and carried off some things which were 
lying around. << If a man " said the judge who afterwards tried the 
prowler for burglary, << chooses to leave an opening in the wall or 
roof of the house instead of a fastened window, he must take the 
consequences. The entry through such an opening is not a break 
ing." B. V, Spriggs, 1 Mood. & B. 857. As an American judge put 
it in another case : " Leaving a door or window open shows such 
negligence and want of proper care as to forfeit all claim to the 
peculiar protection extended to dwelling-houses. But if the door 
or windows be shut, It is not necessary to resort to locks, bolts or 
nails; because a latch to the door and the weight to the window 
may well be relied on as a sufficient security." State v. Boon, 18 
Ired. (L.) 246. 

And the door or window need not be swung wide or high, the 
invitation is just as good where it is but partly open. " In Com. v. 
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Steward, 7 Dana Abr. 186» it was held that if a window * be a little 
pushed up ' it is not a breaking to obtain entrance by lifting it higher. 
The English authorities are to the same effect. Thus in Beg. v. 
fiyams, 7 C. & P. 441, it was held not to be a breaking where the 
prisoner threw up a sash which had been raised a coaple of inches 
and so effected an entrance, and in 1827 it was held by the twelve 
judges of England in Bex v. Smith, 1 Moody, 178, that there was no 
decision under which in case of a sash partly open, but not sufS- 
ciently open to admit a person, the raising of it so as to admit a 
person could be considered a breaking, and that in this respect the 
court ought not to go beyond decided cases." Com. v, Strapney,, 
106 Mass. 588 (1870). 

But though the outer door be open, and the robber goes through 
there without using any violence, yet if he, in order to get into any 
room in the house, has to open or force in an inner door or VTindow, 
this is a « breaking." State v. Scripture, 42 N. H. 485. 

Such entrances, however, which it is not the common custom to 
secure, a man may not pass through, even without using force, 
without being chargeable with a ** breaking." Just the noise one 
would expect to hear in a haunted house, Mr. Tucker heard one 
night in his. It seemed to come from the inside of the wall near 
the chimney. Mr. Tucker looked up the chimney and beheld a 
man stuck there fast. Assistance was called, but it was of no use, 
the man in the chimney could not be pulled out, either at the top 
of the chimney on the roof or at the fire-place below in the room 
and the chimney bad to be pulled down to extricate him. During 
the taking down of the chimney the man had plenty of time to con- 
fess that he was coming down the chimney to steal when his own 
width and its narrowness interrupted his journey. << A chimney," 
said the court which sat on his case, <* is a necessary opening that 
needs protection. It is a part of the dwelling-house, and as much 
closed as the nature of tilings will admit. Hence, getting into a 
chimney of a house v^ith intent to steal is a sufficient breaking and 
entering to constitute burglary, though the party does not enter 
any rooms of the house." Donohoe v. State, 86 Ala. 271. It is not 
customary or deemed necessary at the present time to stop up one's 
key-hole. Now, suppose one of that wonderful tribe of Genii 
who once flourished in the City of Bagdad, was to emigrate to 
America, bringing with him all of those obsolete accomplishments of 
€^ii, such as disappearing at will, traveling a thousand miles a 
second on a carpet, and reducing one's self now to the size of a 
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needle, and again expanding to the stature of a giant (vid€ 
Arabian Nights' Entertainments). And suppose he was to turn 
burglar and come Into my house through the key-hole of my front 
door. I would have him tight; he could not plea'd that he had 
broken nothing In getting in. I should cite the tribunal before 
which I would bring him the case of Donohoe stuck in the Ala- 
bama chimney. And the court would straightway send the Genii 
to jail. But of course my zeal would be ineffectual, as he would 
be able at his will to wiggle out of his cell by the same route he 
came into my house. 

All these are called actual breakings. There is also known to 
the law what are called constructive breakings, of wliich the case of 
Ducher v. State, post, p. 291, is an illustration. 

2. Entering also requisite. The least degree of entry into the 
house with any part of the body or with any instrument held in the 
hand will sufSce ; for example stepping over the threshold, putting 
a finger or hook in at the open window in order to extract the 
goods. But it must be an instrument used for effecting the second 
purpose, i.e., the robbery; for if the instrument used merely to 
effect the breaking, should in that act penetrate through the door 
or window so as to project within that would not be an entry. 
Harris Or. L. 209. 

8. TTie breaking and entering mtut be at nig fit. <<A man's house," 
as was said in an early case ** is his castle ; its security must not be 
lightly invaded; and to preserve this security and this sanctity, 
the law has created safeguards, and imposes severe penalties upon 
their infringement. This is particularly the case in the night, a 
season appointed for rest, when a man is usually incapable of mak- 
ing any defense, and where assistance is frequently remote and 
contingent." State v. Wilson, ante. At common law night was 
held to be the period during which a person's face could not be 
discerned by the light of the sun. Now by statute in England 
night begins at nine and ends at six. In Massachusetts it is from 
one hour after sunset to one hour before sunrise, and other States 
have fixed similar limits by statute. 

Both the breaking and the entering must take place at night. If 
either be in the day time it is not burglary at common law. But 
the breaking may take place on one night, and the entering on 
another. 
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Mr. Green on waking up one morning after daylight, but before 
sunrise, discovered tliat his watch was gone, and that the window 
of his room was open. Looking out he saw that a dry goods box 
and chair had been placed on the sidewalk under his window. A 
subsequent search disclosed conclusively that thieves had been 
through his house by way of the window, after he locked up the 
night before. A man being discovered soon after with the stolen 
goods was charged with burglary. Though there was no direct evi- 
dence that the crime was committed in the << night," the court 
thought that these facts were enough upon which to favor a finding 
that it was. State v, McDonald, 78 N. C. 846. 

4. And in a dweUtng-hause, The rules as to this requisite are 
substantially the same as in the crime of arson — a kindred offense 
against the security of the habitation. See anUy p. 280. 

5. And vfith intent to commit a felony therein, A man may break 
and enter at night a dwelling-house, but unless his intention was 
to commit some felony there, the fifth requisite of the crime is not 
present, and he is not guilty of anything more than a trespass. To 
steal is perhaps the intention entertained most commonly by your 
burglar; yet in some reported cases the intent has been to kill or to 
commit a rape . All these are felonies, and make the crime burglary. 
But if the crime entertained be not a felony then there is no burglary. 
George Cooper of Vermont was indicated for burglary in breaking 
and entering a neighbor's house in the night time with intent to 
commit adultery there. The court said that was nonsense, as 
adultery was not a felony. State v. Cooper, 16 Vt. 551. 

If the party actually committed a felony in the house this is 
overwhelming evidence that this was his intent when he went in. 
But in a very large number of cases the felony may not be committed 
and then the intention has to be arrived at from the circumstances. 
A man in Georgia between twelve and one o'clock at night raised 
the back window sash of a room in which the party living id^ 
the house and his wife were sleeping. He propped up the sash 
with a stick, and crept into the room. He made a noise in getting 
in which awoke the owner, whereupon he decamped. There were 
money and clothing in the room. The Supreme Court thought that 
there was evidence here from which the inference would arise that 
the man went into the room intending to steal. Woodward v. 
State. 54 Ga. lOf . 

19 



290 CRIMINAL CASES SIMPLIFIED. 

Ab in other crimes it is no defence tliat the attempt to commit 
the felony was impossible from the start or was frustrated. See 
anttf p. 66* 

And as intent is requisite, the fact that the man foand in the 
house was too drunk to form a burglarious intent is relevant. See 
anUy p. 20. 
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BREAKma AND EITTERING— CONSTRUCTIVE 

BREAKING. 



DUCHEB V. STATE. 

[18 Ohio, 808.] 

Sarah Bowen and her son John lived together in the 
country. One night they were awakened by some one 
knocking at the door. The latchstring always hung out 
in those ^days, day and night, so John called » <^ Come 
in." The voice outside answered thatthe string would 
not work, wherefore John got up, opened the door, 
and two men walked into the house. They demanded 
money, and made the old lady unlock a chest where 
she kept her small savings, and hand it over to them. 
They then left. 

They were pursued, however, captured, and indicted 
for burglary. On the trial their counsel contended 
that as the door had been opened for them, there had 
been no ** breaking " as required in burglary. 

The court was of opinion, however, that this was a 
constructive breaking and was just as complete as an 
actual one. ^^ Whether," said the judge, *< the offender 
gain an entrance by open violence or by deceiving the 
inmates and knocking at the door after the manner of 
a peaceable citizen, if the intent be felonious, the law 
implies a forcible breaking of the barriers erected for 
the security of the dwelling." 

<* Forages," it was said in the principal case, << It has been con- 
sidered that the most dangerous sort of burglars were those who 
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would seek to gain an entarance Into one's mansion not by violence, 
lor that might be resisted, but by art, cunning and clrcumyentlon." 
This being so it is not singular that the law soon shut this loophole 
in the definition of burglary, by establishing what it calls con- 
structive breaking. 

In a recent Philadelphia case, two men named Johnston and Bol* 
land, with some confederates, had evolved a scheme to rob a bank. 
They made their preparations very carefully; masks and gowns for 
disguise, horses for flight, pistols and bludgeons for attack and de- 
fense. The cashier lived in the bank and the conspirators deter- 
mined to do the robbing at night, and to get into the bank by 
strategy. BoUand ingratiated himself into the confidence of the 
cashier, and even was invited to dine with him. On the night set 
for the robbery Rolland rang the door-beU (the door was always 
kept double locked, except when opened to receive visitors), and 
was admitted, saying that he had brought a friend who wished to 
transact business with the bank the next day, for the purpose of in- 
troducing him to the cashier. On this story the two were admitted. 
The friend was Johnston and when the two got inside they attacked 
the cashier, for the purpose of obtaining the keys of -the vaults. 
The cashier, however, made a stubborn and unexpected resistance, 
<< probably unlooked for," remarked the court, <^in view of the 
disposition of the modem cashier to hand over the keys upon de- 
mand," and the robbers were repulsed and afterwards captured. 
They were convicted of burglary. << When a person," said Paxson, 
J., << rings the door bell of a house, the owner has a right to pre- 
sume that his visitor calls for the purpose of friendship or business. 
If in obedience to the summons, he withdraws his bolts and bars, 
and the visitor enters to commit a felony, such entry is a deception 
and fraud upon the owner and constitutes a constructive breaking.*' 
Johnston v. Com., 86 Fa. St. 54. 
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FALSE PRETENSES. 



PEOPIiE V. JOHNSON. 

[12 Johns. 292.] 

<<Gk>od morning, sir," said the bootmaker, <<what can I do for 
you this morning? " 

<< I want a pair of shoes." 

«Ah, here you are, the very thing." 

« These will do. My name is Johnson, and I am working for 
Jacob Tier, down by the river; he sent me here to get a pair of 
shoes and you are to charge them to him. You know Mr. Tier, I 
suppose?" 

" Very well, indeed; he is one of my best customers. That is 
all right. Shall I wrap them up? " 

<' No, thank you, I will wear them. Good morning." 

Ten or twelve days after this dialogue took place, 
the boot-maker sent the bill for the shoes to Jacob 
Tier, only to find out that Tier had never authorized 
Johnson to get the shoes, nor had he such a man in his 
employ at the time. 

Johnson was apprehended and found guilty of false 
pretenses. ** The tena false pretenses in the statute,'* 
said Thompson, C. J., ^^ extends to every case where a 
party has obtained money or goods by falsely repre- 
senting himself to be in a situation in which he is not, 
or by falsely representing any occurrence that had not 
happened to which persons of ordinary caution might 
give credit. The ingredients of the offense are ob- 
taining the goods by false pretenses, and with an 
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intent to defraud. In this case there was a false pre- 
tense, and one, too, very naturally calculated to de- 
ceive and impose upon the seller, and that pretense 
was false. • • • That the credit in this case was 
obtained by means of the false pretense cannot be 
doubted." 

To defraud one of his property by lies and false assertions was 
not, at common law, an Indictable offense — unless, as we have 
seen, it was accompanied by some token or device of such a char- 
acter as would be likely to deceive the public at large. Rex. v. 
WheaUey, atOe, p. 30, and notes. To curtaUas far as possible these 
private frauds, the Legislatures of the different States have adopted 
the provisions of an English statute passed in the reign of George 
n., by which it was enacted that the obtaining money, goods, 
wares, or merchandise by false pretenses with intent to defraud 
any person was indictable. Under these statutes to constitute the 
offense it must be proved that the pretense is false ; that there was 
an intent to defraud ; that an actual fraud was committed ; that the 
false pretense was made for the purpose of perpetrating the fraud 
and that it was accomplished by these means. May Cr . L. , sect. 107. 

FiUse pretenses lies very near the domain of larceny. The dis- 
tinction is this : In larceny the owner of the property has no inten- 
tion of parting with the property to the person taking it, though he 
may intend to part with the possession. In false pretenses the 
owner intends to part with both property and possession. For ex- 
ample : A. intrusts B. with a parcel to carry to C. D. meets B. on 
the way and tells him that he is C., whereupon B. gives him the 
parcel. If B. had authority to pass the property this will be false 
pretenses; if he had not, it will be larceny. An Ohio granger, just 
as he was taking the train at Cincinnati for home, was approached 
by a couple of swindlers, one of whom pretended that he had only 
gold in his pocket which was at a premium, and that he did not 
want to pay his freight bill with that. ** Let me have,'* he said to 
the granger, ** $280 in currency and I will give you this gold to hold 
as security till I go up to the bank and draw some money, when I 
will pay you back." The verdant countryman handed over the 
money, and received the gold pieces, which turned out when exam- 
ined in the light to be pieces of brass. This was held to be false 
pretenses and not larceny, because the granger intended to part with 
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his money and to be paid back in other money to be drawn from 
the bank by the swindler. Kellogg v. State, 26 Ohio St. 15. 

The pretense must be of an existing or past fact; if it is of 
some fntnre event it is not a << false pretense " within the law. A 
man got 950 from another on the ground that he was going to pay 
his rent with it, while he intended nothing of the kind, and the 
lender would not have let him have the moifey bnt for this repre- 
sentation. Bnt it was held that this was not within the statute, as 
it was not a pretense of any existing fact. R. v. Lee, 9 Cox, 804. 
Two men in Kentucky told old PhcBbe Mayguiar that if she would 
let them take her cow to market and sell it, they would pay her 
what it brought and make her a present besides. The old lady 
agreed; they took the cow, sold it, and put the money in their 
pockets. Tet they were not guilty of false pretenses. "The 
statements made by them,'' said the court, " are mere promises on 
their part to do and to perform future acts, and in no wise relate 
to any pretended, existing fact." Glacken v. Com., 3 Met. 238. 
But the distinction between a future and an existing fact is some- 
times very fine. A Qerman read in a newspaper the advertisement 
of one Ranney for clerks. He replied in person, and was told by 
Ranney that he would get him a situation at 950 a month and 
board if the German would deposit 9100 as security. The German 
handed over the 9100, but Ranney never gave him the situation. 
Ranney v. People, 22 N. Y. 413. Several years before John Parker 
kept an intelligence office in Boston, and Cyrus Snell, wanting a 
situation as a clerk, applied to him. Parker told him that a grocer 
near by wanted a clerk, and had authorized him to engage one, 
and that on payment of 92 he might have the situation. Snell 
paid the money, bat got nothing; there was no grocer of the kind 
just then in Boston. Com. v. Parker. Thatch Cr. Cas. 24. It was 
held that Parker was, and Ranney was not, guilty of false pretense. 
** I can get you a situation," was a future event, while <' I have a 
situation for you," was a present one. It is on this ground that a 
man who buys a thing on credit without any intention of paying 
for it is not guilty of a " false pretense " within the law. 

Exaggeration will not suffice to make a false pretense — as where 
a person actually in business represents that he has a large and flour- 
ishing one, and obtains money on the faith thereof, while in truth he 
has but a small and crippled business. Reg. v, Williamson, 1 Cox, 
828. But when Mr. Crab obtained a large sum of money, by represent- 
ing that he had a large business as an auctioneer and house agent, 
when he was not in any business at all, this was held a false pretense. 
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<<Thi8 was not," said Smith, J., « a qtiestion of the degree of busi- 
ness carried on by the prisoner, for the jury f onnd that he was not 
carrying on bnsiness at all as an auctioneer or house agent. " Beg. v. 
Crab, 11 Cox, 86. In the sale of ^oods an assertion by the seller that 
they are worth more, or are of a better quality than he knows they 
are, is not a " false pretense." " It seems to me," said Lord Camp- 
bell, in a leading case, '< that it never could have been the intention 
of the Legislature to make it an indictable offense for the seller to 
exaggerate the quality of the goods he was selling anymore than it 
would be an indictable offense for the purchaser during the bar- 
gain to depreciate their quality, and to say that they were not equal 
to what they really were, and so to induce the seller to part with 
the goods at a lower price." Queen v, Bryan, 26 L. J. (M. C.) 84. 
Or a man selling land, knowing there is a defect in the title, but 
giving a covenant of good title, is not committing a crime; but Is 
liable simply to a civil action. Bex v. Codrington, 1 C. & P. 661. 
But if, in selling goods, the false representation is as to quantity 
or weight, the rule is different, and he is g^ty of a << false pre- 
tense." B. t7. Bldgway, 8 F. & F. 838. 

And the false pretense must be of such a character as is calcu- 
lated to deceive a man of ordinary intelligence and prudence. 
But then no standard of prudence can be laid down by the law; 
each case must be judged by the position and character of the per- 
son on whom the fraud was perpetrated. ** Thus a child," it has 
been said, '* intrusted with a watch, money or other valuable to 
be borne to an artificer, merchant, or friend may be induced by the 
most flimsy and self -apparent falsehoods to part with it; still if 
the representations were of a character to secure the credit of the 
child and deprive it of the possession of the goods, however, 
absurd such representations might seem to the more matured and 
experienced, yet it would be such false pretenses by one person to 
another as deprived that other of his personal property, as contem- 
plated by the letter and the spirit of the law. A man of the countiy 
unacquainted with the vices incident to a city may be and often is 
cheated out of his effects by tricks and means that would not for a 
minute deceive him who was accustomed to the society in which 
such things so frequently occur. * * * It must be such ordi- 
nary caution as we may naturally and reasonably expect to exist 
under the circumstances and condition of life of the person prac- 
ticed upon." Bowen v. State, 9 Baxt. 45. It is not required that he 
should exercise more caution and prudence than nature has given 
him. But a man who is not a fool must not make a fool of himself 
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in the transaction. The case which goes perhaps further than any 
other in requiring prudence of the swindlee is Com. v. Grady, 18 
Bush, 285; 26 Am. Bep. 192. Here a man falsely represented that 
he owned a house and lot free from Incumbrances, and procured a 
loan of money on the strength of this story. As a matter of fact 
there was a mortgage for its value on record. The court held that 
he was not indictable because the lender had the means of detec- 
tion at handby a visit to the clerk's ofSce. 

And where a party, even by a false pretense, obtains money due 
him from a debtor, this is not criminal. ** A false representation by 
which a man may be cheated into his duty is not within the statute." 
People v. Thomas, 8 Hill, 169. 
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LABCENT— TAKING AIH) CARRYING AWAY. 



STATE V. OAZEIili. 



[30 Mo. 92.] 



A horse was feeding in a lot surrounded by a fence. 
He was a good horse, and the eyes of a passer-by 
turning that way coveted him. As no one seemed 
to be watching, the passer-by got over the fence, and, 
putting a rope around his neck, was in the act of lead- 
ing the horse away, when the owner appeared and led 
him away. Indicted for larceny, his lawyer argued 
that the horse had not been ^^ taken away," which was 
a necessary element of larceny ; that he had not been 
removed from the lot, which was surrounded by a 
high fence. 

But the court said that any taking, however insig- 
nificant, was enough. << The least removal of the 
thing taken from the place where it was before is a 
sufficient asportation, though it be not quite carried 
off. As where one takes a horse, and is arrested in 
the act of leading him from the enclosure of the 
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owner, or where one takes goods in an inn, and 
carries them into the hall with an intent to steal them, 
and is apprehended before he gets out of the house, 
he was adjudged guilty of larceny. So, where one 
takes plate from a chest and lays it on the floor, and 
is surprised before he can carry it away, or removes 
goods from one end of a wagon to the other, but is 
detected before he gets them out, the offense is com- 
plete, and he is guilty of larceny.' 

Larceny Is the wlUf al and wrongful taking possession of the goods 
of another with intent to deprive the owner of his properly in 
them. 

At common law, larceny was called petit when the valae of the 
property stolen did not exceed twelve pence, and grand when the 
value exceeded that sum. Grand larceny was a hanging matter, 
while petit larceny was punished by fine or imprisonment. In the 
United States the distinction is still maintained, though the value 
necessary to render the crime grand has been raised. [It ranges 
from four to thirty-five dollars in the different States.] 

This crime will be considered in these divisions, viz.; I. The sub- 
jects of larceny. II. The wrongful taking possession III. The 
requisite intent. 

I. The stibjects of larceny. Personal property is the only kind 
of property which at common law can be the subject of larceny. 
Things real, as lands and houses ; and things attached or belonging 
to the realty, as trees, grass, the stones or lead of a house ; also 
title deeds or other writings relating to real estate, can not. 
But things severed from the land, — as mown grass or pulled or 
plucked vegetables, — might be stolen and the party would be guilty 
of larceny. Animals feres naturoi, — i,e,, wUd animals, — and things 
not the subject of property at all, — as, for example, a corpse, — 
were also excluded. But if the animal had been killed for food, 
or to be stuffed and exhibited, then it was larceny to appro- 
priate It. 

n. Tke wrongful taking posaession. The taking is either actual 
or eonetructive; the former, when the thief takes the goods directly 
out of the man^s possession; the latter, where the owner delivers 
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the goods to him; bat either does not divest himself of the legal 
possession, or their legal possession is obtained from him byfrand, 
in pnrsuanoe of a previoas intent to steal them. The law of con- 
stmctive delivery is considered nnder five heads: — 

(a.) When the propertff 09 weU <u the po$$e$s(on U parted with bjf 
the delivery. Here there can be no larceny, no matter how fraada- 
lent are the means by which the delivery of the property has been 
procnred. If the property has once passed, no subsequent act of 
the person in whom the right of property has vested can be con- 
strued into larceny, whatever the intent of that person may* be. 
Thus, A. buys a horse from B., mounts it, saying he will return 
immediately and pay. B. says: ^'Very well." A. rides away 
and never returns. There is no larceny, because the property 
as well as the possession is parted v^ith. Harris Ci^. L. 168. 
But in a number of cases of this kind the parly would be 
criminally liable for false pretences. For examples of this, see 
ante, p. 298. 

(&.) When the poiseesion U obtained by fraud, but the owur doee 
not intend to part with the property, though he does totth the tem^ 
porary poeeession. This is larceny, though there be a delivery In 
fact. A. for example goes to B.'s shop and says that C. wants 
some shawls to look at. B. gives A. some shawls for C. to select 
from. A. converts them to her own use. This is larceny in A. 
because until the selection is made, only the posseMion and not 
the property is parted with. 

(e.) When the possenion is obtained bona fide, and the fraudulent 
intention is <tfterwards formed. If a person obtains in a bona flde 
manner the possession of another's goods, and afterwards appro* 
priates them, he is not guilty of larceny. Thus a common carrier at 
common law was not guilty of larceny if he stole the goods en- 
trusted to him, unless he broke the bulk. This has been altered 
by statute; and the statutory crime of embezzlement (post, p. 804) 
now takes hold of transactions of this kind. 

(d.) When the delivery does not alter the possession. The taking, 
to be larceny, must be out of the possession of the owner, or some 
person entitled to it. But, though a thing may be delivered by the 
owner to another, he may not part with the possession of it; he 
may simply put it in charge of that other for a time. And 
** charge " is not possession. A man who tells his servant to hold 
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his horse for him, or who allows his gaest to use his cups to drink 
oat of and his forks to eat with, retains his control over the horse 
and the cnp and fork as much as if he held the bridle or the cup 
and fork in his own hand. An old lady who wanted to take the 
train at a railroad depot, finding a crowd at the ticket office, handed 
a man in the line a gold coin with a request that he would be good 
enough, if he pleased, to buy her a ticket to York. The man took 
the coin, and instead of buying the ticket slipped through the 
crowd and decamped. It was held that he was guilty of larceny 
as the old lady had never parted with the possession of the coin in 
point of law. ^* She, " said the court, *< handed it to him to pro- 
cure her a ticket, never intending to part with the dominion, 
and merely used his hand instead of her own.^' Beg. v. Thompson, 
82 L. J. (M. C.) 58. On the other hand, where the property is 
delivered to the servant for the master, and the servant immedi- 
ately converts it to his own use, this is not larceny, for the master 
never had the possession. A clerk, for example, receives money 
from one of his master's customers, which, instead of putting In 
the till, he transfers to his pocket. This is not larceny; but is em- 
bezzlement. Postf p. 804. 

There must be a takingy i.e., the goods or property must be 
moved from the place where it was ; there must be a carrying away — 
called in the law an asportation. The slightest removal, however, 
is sufficient; the possession by the prisoner need only be for an in- 
stant. Mr. Bull, who was a collector for a bank, and, therefore, 
the very kind of a man for a thief to meet, got in a street car one 
afternoon. In his breast pocket he had a wallet with no less than 
$26,000 in notes and securities inside. A man named Harrison 
standing on the platform, as Mr. Bull passed him, put his hand in 
his pocket, seized the wallet and had lifted it a couple of inches 
from the bottom of the pocket when Mr. BuU felt him, and got it 
out of his hand. It was held that there had been a sufficient tak- 
ing, the judge quoting a remark of an English Baron, that though 
there must be a removal of the property, yet a hair's breadth will 
do. ** The hand of the prisoner," said the court, ** was about the 
book, controlling it and taking it away; indeed, had taken it away, 
every part of it from the space which that part had occupied be- 
fore his touch. It was in his possession. He directed, and for the 
instant of time controlled its movements. No inanimate physical 
hindered him. Bull for that instant of time did not control or 
possess it." Harrison v. People, 50 N. T. 518. 
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m. The reqwUUe intent. The taking must be wIIUqI ; If it is un- 
der color of right, though the supposed right has no foundation, it 
is not larceny. State v. Homes, 17 Mo. 879. If it is not taken 
with the intent formed at the time to steal it, it Is not larceny. 
Thus, if I take my neighbor's horse out of his stable and ride It in 
open day for a few miles, where everybody knows me and it, this 
would be a trespass, if done without his consent, but it would not 
be larceny. 

And the taking must be secret; If it is open and by force the 
crime is robbery. State v. Ledford, 67 N. 0. 60. 

Likewise, the taking must be for gain — Iwari causa as the nomen- 
clature of the law has it. Mr. Orin Woodward who was on bad 
terms, on account of some litigation between them, with Ambrose 
Jewell, finding his stable door open one afternoon, led his best horse 
out, took it to a common, killed, and buried It. Mr. Orin Wood* 
ward was tried for larceny and acquitted, because it was clear he 
took the hone for revenge, not for greed. People o. Woodward, 
81 Hun, 57. But the least gain is sufficient. Thus, where the 
prisoner, a servant of A., appUed for and received at the post-office 
all A.'s letters, and delivered them to A. with the exception of one, 
which the prisoner destroyed, in the hope of suppressing inquiries 
respecting her character, it was held to be a larceny ; <' for suppos- 
ing that it was a necessary ingredient in that crime, that it should 
be done lueri eausa (tohich is not admitted), there were sufficient ad- 
vantages to be obtained by the prisoner in making away with the 
written character." Queen o. Jones, 1 Den. C. C. 180. In another 
case some servants in husbandry, having the care of their master's 
team, entered his granary by means of a false key, and took out of 
it two bushels of beans, which they gave to his horses. Of eleven 
judges, three were of opinion that there was no larceny; while the 
eight judges who were for conviction, alleged that by the better 
feeding of the horses, the men's labor was lessened, so that they 
took the beans to give themselves ease — which was construc- 
tively, at least, lucri eausa, Bex v. Morfit, Bus. & lE^. 807. 
And in still another case where a party named Cabbage, having 
forced open a stable door, took out a horse, led it about a mile to 
an old coal pit, and there backed it down and kUled it, his object 
being that the horse might not contribute to furnish evidence 
against one who was under a charge for stealing it, a majority of 
the court thought him guilty of larceny, the object of protecting 
his friend by the destruction of the animal being a benefit or huri 
eausa* Bex o. CabbagCi Bus. & ^y. 292. 
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Sobbery is the taking by force or fear of the property of another 
against his will. It differs from larceny in having the element of 
force or fear. The rules as to larceny, given in the last cases 
(anUf pp. 299-802) generally apply with the exception of the fact of 
force or fear. 

1. There must be farce used. No sadden taking of things un- 
awares from the person, even though it be done with force, as by 
snatching a thing from a man's hand or out of his pocket, is suffi- 
cient to constitute robbery. There must be some injury done to 
the person or clothing, or some struggle for the possession of the 
thing. But a very little will do. Mr. Boardman was walking 
home one night from a house, when he met a man who seized his 
watch, and exclaiming, ** Damn you, I wUl have your watch," ran 
away with it. In taking the watch the guard was broken — a ribbon 
which went around Mr. Boardman's neck. It was held that this 
was robbery and not larceny from the person. ** The expressed de- 
termination at the time of the felonious intent, accompanied by the 
degree of force necessary to carry that intent into effect, makes this 
a clear case of a taking by open violence as distinguished from a 
secret taking or a mere snatching from the hand of another. ' ' State 
V. McCune, 5 R. I. 60. Mrs. Hobart had an even worse experi- 
ence. Coming out of the opera-house one night she felt a sudden 
pain in the ear and saw a man snatching her diamond ear-ring 
away. The ear-ring, however, fell into her hair where it was 
found when she got home ; her ear was torn very badly and bled 
very much. This was held sufficient violence to constitute robbery. 
R. 0. Lapier, 2 East F. C. 557. 

2. Or there must he fear produced, Fear of personal injury is 
enough. But while this fear is not confined by the law to an appre- 
hension of bodily injury, it must be of such a nature as in reason 
and common experience is likely to induce a person to part with his 
property against his will, and to put him, as it were, under a tem- 
porary suspension of the power of exercising it through the influ- 
ence of the terror. It is not necessary that the danger should be 
impending on the person robbed; it may be on those dear to him, 
as Us children; or on his house. Harris, Cr. L. 177. But the fear 
induced by a tlireat to injure one's character or business prospects 
is not enough. 

The fear or violence must take place at the time or before the 
property is taken — if it be after it will not constitute robbery. 
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'< Harman being on horseback, desired Halfpenny to open a gap for 
bim, and while he was so doing Harman took the opportunity nn- 
perceived to pick his pocket of his pnrse. Halfpenny turning ronnd 
and seeing the purse in Harman 's hand, demanded It of him, who 
then menaced Halfpenny and went away with the purse. On an in- 
dictment for robbery the prisoner was holden guilty of simple lar- 
ceny only, the property being obtained by stealth and not by 
violence or putting in fear, the words of menace being used after 
the taking." Harman's Case, 2 East F. C. 736. 

The taking may be either from the person of the victim or in his 
presence. '< It need not be takea immediately from his person, so 
that there be violence to his person or putting him in fear. As 
where one having first assaulted another takes away his horse 
standing by him or having put him in fear drives his cattle out of 
his pasture in his presence, or takes up his purse which the other 
in his fright had thrown into a bush, or his hat, which had fallen 
from his head." 2 East, P. C. 707. 

Embezzlement is not a common-law offense. The doctrine of the 
common law was that a fraudulent breach of trust is not a crime — 
a conclusion based on the sentiment that against open violence peo- 
ple ought to be protected by law, but that they could protect them- 
selves against breaches of trust by not trusting people — a much 
easier matter, as has been remarked, in simple times when conunerce 
was in its infancy, than now. 8teph. His. Cr. L. 151. Another rea- 
son why a breach of trust was not made a crime lay in the fact that 
imprisonment for debt was then in vogue, and if the party did not 
pay up the money he had converted, he could be put in jail tndefl- 
nitely or until he did pay. 

After a while, however, statutes to supply this defect in the law 
began to be passed. In the twenty-first year of the reign of that 
king of many wives, the eighth Henry, it was made a crime In any 
servant to embezzle money or chattels intrusted to himlby his master. 
Tears later Mr. Bazeley's Case caused another statute. Bazeley 
was a clerk in a bank, who, on receiving a note for £100, which 
it was his duty to put to the creditor of the customer who paid it 
in, applied it to his own use. The judges held this no crime, for 
Bazeley was not a << servant " within the statute of Henry, nor had 
the money been intrusted to him by his ** master." Leach Cr. L. 
885. So Parliament enacted that any clerk or servant who 
should, by virtue of his employment, receive any money, chattel 
or valuable thing for his master, and should embezzle the same 
should be punished, although the thing was not received into 
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the master's possession otherwise tlian by the possession of 
the offender. This statute has been since extended to cover em- 
bezzlement by bankers, mercliants, brokers, agents, attorneys, 
trustees, or directors and officers of corporations; and the English 
legislation has been substantially copied in the United States. 

20 
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LARCENY — FINDER OF LOST PROPERTY. 



REGINA Y. THUBBOBN. 

LI Den. C. C. 887; 2 Lead. Cr. Gas. 409.] 

Samuel Tharbom, one morning in the spring of the 
year 1849, walked along the highway with his eyes 
on the ground. Straight in front of him Samuel 
espied abank-note, which bank-note, he being short of 
cash at the time, Samuel picked up and pocketed in 
quick order. Who had lost it did not trouble him at all, 
for ** finders is keepers '* reasoned Samuel. The next 
day, while it still lay in his pocket, a friend communi- 
cated to Samiiel the mournful intelligence that it had 
been lost by John Brown, who was engaged in a fruit- 
less search for it. Straightway Samuel went to a 
tavern and changed it for silver, and straightway John 
Brown, hearing of what had become of his bank-note, 
had Samuel arrested for larceny. 

But all the judges said ** not guilty." The rule of 
law on this subject, quoth they, is that if a man finds 
goods that have been actually lost or are reasonably 
supposed by him to have been lost, and appropriates 
them with the intent to take the entire dominion over 
them, really believing at the time that the owner can 
not be found, it is not larceny. But if he take them 
with the same intent, though lost or reasonably sup- 
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posed to be lost , but reasonably believing that the 
owner can be found, it is larceny. 

And the judges added that the fact that Samuel found 
out who the owner was before he changed the note did 
not make any difference — his original intent was not 
to steal, for he did not know who the owner was. 

A finder of a lost article may or may not be gaUty of larceny. 
He will in fact not be guilty unless it is shown, 1st, that at the time 
of finding it he had a felonious intention of appropriating it, and 
2d, that at the time of finding it he had reasonable grounds for 
knowing who the owner was or how to discover him. 

1 . The finder nvuat at the time of finding have thefelonUme intention of 
appropriating tJie article. An intention subsequently formed is not 
enough. A crowd of people were in a tent at an exhibition of wild 
animals. Bopes separated the place where the spectators were 
from the cages. Leaning on the ropes gazing at the lions and 
tigers was Mr. Roper. Somebody caUed out : '* There is a shawl," 
and Mr. Boper glancing down saw at his feet a woman's 
shawl which had evidently been dropped by some female in the 
crush. Mr. Boper stooped down, picked it up, and brushing off the 
dirt which was on it hung it over the ropes in fuU view of tiie audi- 
ence. After a while seeing that the shawl was a good one and 
would look very weU on his wife, he slided it under his coat and 
walked off. The owner afterwards turned up and Mr. Boper was 
indicted for larceny. But it was held that he was not guilty, be* 
cause when he picked it up he had clearly no intention of appro- 
priating it — else he would not have hung it up in view of the 
spectators — and his subsequent intention when he put it under 
his coat, could not relate back to the time of finding. State t;. 
Boper, 8Dev. (L.) 478; 24 Am. Dec. 268. 

2 . The finder at the time of the finding must either know tJie ovmer or 
have reason to believe he can be found. A man finding goods and 
knowing the owner of them, who converts them to his own use in- 
stead of returning them, is guilty of larceny — as if I find on the 
street a pocket-book, with the owner's name on it, containing 
money. State v. Weston, 9 Conn. 527. But if his name is not on 
it, and there la noting to indicate who he is, I am not obliged to 
advertise for him or hunt him up. However, if a servant were to 
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find a roll of money in his master's honse, or a person were to find 
a jewel in another's garden, here the finder would be held to have 
reasonable grounds for knowing the owner, or that he could be 
found, and it would be his duty to inquire of the master or the 
neighbor as the case may be. But if, when the property is found, 
the finder does not know or have any reason to know who the 
owner is, his subsequent knowledge does not make his appropriat- 
ing the property larceny. Eeg. v. Thurbom decides tliis, and a 
later case illustrates the extent of the rule. A woman going home 
late at night on a country road dropped a gold piece. It being dark, 
she did not look for it, but started out early the next morning on a 
search. But there were earlier birds than she; a man named 
Clyde, on his way to his work, passed the place and picked up the 
coin. The woman met Clyde, to whom she related the loss of her 
coin, but although he had it in his pocket, he denied haying seen it. 
Afterwards, some one coming forward who had seen him pick it up 
and pocket it, he was indicted for larceny. But all the j udges agreed 
that he could not be convicted, for the reason that at the time he 
picked up the money, although then intending to keep it, he did 
not know and had no reason for knowing who the owner was. 
Beg. o. Clyde, L. B. 1 C. 0. R. 189. 

But mislaid property is not lost property; and is not within the 
above rules as to lost property. A purchaser in a store left his 
purse on the counter. A female customer standing by had her atten- 
tion called to it, and picked it up and put it in her pocket as though 
it were her own. Though she did not know the owner, it was held 
that she was guilty of larceny. <<In this case," said the court, 
«< there is no reason for supposing that the property was lost at all 
or that the prisoner thought it was lost. On the contrary, the 
owner, having left it at the stall, would naturally return there for it 
when he missed It. There is a clear distinction between property 
lost and property merely mislaid, put down and left by mistake, as in 
this case, under circumstances which would enable the owner to 
know the place where he had left it, and to which he would 
naturally return for it. The question as to possession by finding, 
therefore, does not arise." Beg. v. West, Dears.402. A man went 
into a barber shop in Lebanon, Tennessee, to be shaved. The 
operation being performed, he took out his pocket-book to pay for 
it, and while waiting for change laid the wallet on a table in the 
shop. When the barber handed him the change he walked out 
without t^'"^f<^g anything abont the pocket-book, and it was not 
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till night that he diacovered his loss. But he remembered where 
he had laid it down, and immediately called at the bar1>er's for it. 
The barber denied having seen it. It having been shown that the 
barber had taken it from the table and converted it to his own use, 
he was held gnilty of larceny. << The pocket-book," said the court, 
« under the circumstances proved was not lost, nor could the de- 
fendant be called a finder. The pocket-book was left, not lost. The 
loss of goods in legal and common intendment depends upon some- 
thing more than the knowledge or ignorance, the memory or want 
of memory, of the owner as to their locality at any given moment. 
If I place my watch or pocket-book under my pillow in a bed 
chamber or upon a table or bureau, I may leave them behind me 
Indeed, but if that be all, I cannot be said with propriety to have 
lost them. To lose is not to place or put anything carefully or 
voluntary in the place you intend and then forget it; it is casually 
and involuntary to part from the possession ; and the thing is then 
usually found in a place or under circumstances to prove to the 
finder that the owner's will was not employed in placing it there. 
To place a pocket-book, therefore, upon a table and to omit or. for- 
get to take it away, is not to lose it in the sense in which the au- 
thorities referred to speak of lost property " Lawrence v. State, 1 
Humph. 228; 84 Am. Dec. 644. 

And the same rule applies to property handed to another by mis- 
take. If one receive from another — the delivery being uninten- 
tional and by mistake— a sum of money or other property, the receiver 
at the time knowing the mistake, yet intending to keep it, he is guilty 
of larceny. A man presented at a bank a check for $5 and was 
paid by mistake by the teller $50. The man seeing the mistake, 
but intending to profit by it, pocketed the $50, and walked off 
with it. He was held guilty of larceny. Eeg. t;. Middleton, 12 Cox, 
C. C. 260, 417; 1 Green. Or. Rep. 4. «< The case," said Bovill, C. J., 
<' appears to me to be the same as if the prisoner had left a watch 
at the watchmaker's to be repaired, and afterwards goes to the watch- 
maker's where he sees his watch hanging up behind the counter, 
and another watch of greater value and belonging to another per- 
son, hanging beside it, and upon his asking for his watch the shop- 
man by mistake hands him the watch belonging to the other 
person. He sees his own watch; he knows that the watch handed 
to him does not belong to him, but is the property of another, and 
that the shopman has no authority whatever to deliver the watch 
of another to him. I have no doubt, therefore, that one who had 
so received, and taken away another man's property, would have 
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been guilty of larceny; and tlieahopmaainanchacaae^andtliecleik 
In thla caae, la In the condition of a mere stander-by irho without 
antliority and by mere mistake hands to him a diattel which he 
aees before him." And see Wolfstein v. People, € Hun, 121, a 
similar 
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FORGERY. 



COMMONWBAIiTU y. FOSTBB. 

[114 Mass. 811 ; 19 Am. Bep. 858.] 

Mr. Foster got a man named G-eorge P. Little, who 
carried on a one-horse business under the name of Lit- 
tle & Co., to sign the firm name to a note. There was 
at the same time in the same town a wealthy and re- 
sponsible firm named Little & Co., and Foster pre- 
tending that this was a note of the latter firm had no 
trouble at all in negotiating it. Fraud as well as 
murder will out, and it was not long before the trick was 
discovered, and Mr. Foster was indicted for forgery, 
and convicted. 

Forgery is the fraudnlent maMng or alteration of any document 
to another's prejudice. It is a species of false pretense, but is 
much more severely punished than that crime is. 

A false making is necessary. This may consist in imitating the 
signature of another, or signing a fictitious name in order to obtain 
money on it, or even signing one's own name, if the intent is to pass 
it off as the signature of another person who bears the same name. 

A *' document,*' need not be a written instrument ; if it be engraved 
or printedit is nevertheless the subject of forgery. This was decided 
in a Massachusetts case, among others, where a man liad some raU* 
road tickets printed in imitation of those of the New York Central 
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Bailroad Co., and to defraud the company. ** It is objected,'* 
said Denny, J., " that the crime of forgery cannot be committed 
by counterfeiting an instmment wholly printed or engraved, and on 
-which there is no written signatore personally made by those to be 
bonnd. The question is whether the writing, the counterfeiting of 
which is forgery, may not be wholly made by means of printing or 
engraving, or must be written by the pen of the party who executes 
the contract. In the opinion of the court such an instrument may 
be the subject of forgery when the entire contract, including the 
signature of the party, has been printed or engraved. The cases of 
forgery generally are cases of forged handwriting. The course of 
business and the necessities of greater facilities for dispatch, have 
introduced, to some extent, the practice of having contracts and 
other instruments wholly printed or engraved, even including the 
name of the party to be bound.*' Com. v. Bay, 8 Gray, 446. But a 
painting is not a document. A picture dealer had a copy made of a 
well known painting by a living master, and put the name of the 
great artist in the comer, as he usually signed it, so as to deceive 
purchasers into thinking that it was an original. It was held that 
this was not forgery. "A forgery," said Chief Justice Cockbum, 
*' must be of some document or writing, and this was merely in the • 
nature of a mark put upon the painting with a view of identifying 
it, and was no more than if the painter put any other arbitrary mark 
as a recognition of the picture being his.*' Beg. v. Closs, D. & B. 
460. For a similar reason Mr. Smith escaped. He painted a 
number of wrappers in imitation of those in which egg powders 
made by another manufacturer were enclosed. He filled these with 
spurious egg powders and sold them. <* It might as well be said," 
said the judge, '' that if one tradesman used brown paper for his 
wrappers and another tradesman had his brown paper wrappers 
made in the same way, he could be accused of forging the brown 
paper." Beg. o. Smith, D. & B. 576. 

The instrument must on its face prejudice the legal rights or 
pecuniary interest of the supposed signer, or the person defrauded. 
Therefore, when Mr. Ames forged a paper purporting to be signed 
by the selectmen of Sangerville, and addressed '' to whom it may 
concern," recommending Mr. A. as a man of substance and crediti 
this was held within the definition. State o. Ames, 2 Me. 866. But 
If the instrument is of no legal force, as, for instance, a contract 
without consideration, or a will not properly witnessed, then 
falsely making or altering it is not forgery. A man called Water- 
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man, representing his name as being Wiley, presented this docnment 
to the Superintendent of the Chicago, Bock Island and Faciflc Ball- 
road at Chicago: — 



ENT, > 
\, 1872. ) 



*< Thx Dbiawasb and Hudson Canal Comfant, 
« Albany and Susqubhanna Department, 
"Albany, New Tobe, Angnst 28, 

** To any Sailroad SuperintenderU : 

«The bearer, T. H. Wiley, has been employed on the A. & S. 
B. B. as brakeman and freight hand. He goes West to find a 
more lucrative position. Any courtesies shown him will be duly 
appreciated and reciprocated should opportunity offer. 

"H. A. Fonda, Supmintendent.^* 

It was held that this was not the subject of forgery. '' The 
writing, if genuine," said Breese, J., "has no legal validity, as it 
affects no legal rights. It is a mere attempt to receive courtesies 
on a promise of no legal obligation to reciprocate them." Water- 
man V. People, 67 m. 91. 

The forgery need not be of the whole Instrument. Ctonerally 
the only false statement is the use of a name to which the party is 
not entitled. It does not matter whether the name wrongly applied 
be a real or fictitious one. Of course the forgery need not be in the 
name ; it may equally be in any other part of the instrument. For 
example, it is forgery to fill in without authority a blank check; or 
to alter the date of an accepted bUl, so as to show an earlier 
day of payment, or to put an address to the name of the drawee of 
a bill of exchange with intent to make the acceptance appear to be 
that of a different person, or to tear off a condition whereby a 
non-negotiable Instrument Is made negotiable. Harris Cr. L. 219. 

The alteration, however, must be material, and therefore it is 
not forgery to add to an instrument words which the law would 
supply, or to put the name of a witness to a paper which the law 
does not require to be attested. State v. Gherkin, 7 Ired. (L.) 206. 

Forcible entry and detainer consists in " violently taking or keep- 
ing possession of lands and tenements, with menaces, force and 
arms, and without the authority of law." While a criminal 
offense, it is more commonly prosecuted in this country as a civil 
action for a penalty. 

BeceMng stolen g^odsy knowing them to be stolen, is a crime, 
whether the intent is to aid the thief in concealing or escaping 
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with them, or to appropriate them and sell them. Formerly the 
recelrer could not be conricted until the thief had been, bat this 
is now altered by statute. 

MaUdauM mUehiff. Every person ifho willfully or maliciously 
injures or destroys any real or personal property belonging to an- 
other Is guilty of malicious mischief. At common law this misde- 
meanor did not apply to injuries to real estate; now, howerer, It 
includes both species of property. 
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ABANDONMENT. 
Of attempt does not palliate It, 66. 

ABDUCTION. 
The crime defined, 183-185. 
Frofltltatlon does not mean mere fonilcatlon, 183-185. 

ACCB8S0BIBS. 
Liability of principals and accessorlesi 71. 
Different degrees of, 71-78. 
Principal In first degree, 78. 
Principal In second degree, 78. 
Accessory before the fact, 74. 
Accessory after the ftet, 74. 
Dlnstratlons, 74, 75. 

ADULTERT. (See also Hoiacmx.) 
Correct meaning of the word, 122. 
Not punishable at common law, 122. 
«LlTlng In adultery " Indictable by statute, 121, 128. 
Meaning of this phrase, 121, 128. 

AFFRAY. 
Defined and explained, 184. 

AGENCY. (See also AccBSSORiBS.) 
Master not liable for criminal acts of servants, 22. 

Unless servant acts by command of master, 22. | 

Or acts within scope of his authority, 22. 
Agent liable for criminal act done at command of principal, S4. 

Unless agent was Innocent of criminal lutentloni 24. 

Or acted under duress, 25. 

"ANONYMOUS." 
Who the gentleman Is, 89. 

AP08TACY. 
Defined and explained, 112, 118-115. 

(«5) 
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APPELLATE COUBT8. 
Mj Mslxe sermoii to the, 172-181. 

ABBE8T. (See Homicidk.) 

ABSON. 
Defined and explained, 280. 
Most be maliciona, 280. 
Hooae mnat be a " dwelling-honae," 280. 
niere must be some " baming," 281. 
Bomlng most be Intentional, 281. 

ABTI8T. 
Imitating artist's signature on sporions picture not forgery, 812. 

ASSAULT. (See also Comsbht; Assault Wfth Ihtbnt to Mcr- 
DKB; Assault Wfth hnmsr to Coiacrr Rapm; Mathkk. 
What is an assault, 198-196. 
The least oflfer of violence enough 194-196. 
Pointing unloaded pistol, 195. 
Battery distinguished from assault, 197, 199. 

Executed violence makes a battery, 198, 199. 
Force may be external or internal, 200, 202. 

As giving girl ** love powders," 200-202. 
Force must be unlawful, 203-207. 
Cases in which force may be applied, 204-207. 

Husband on wife, 204. 

Parent on child, 204 . 

Schoolmaster on scholar, 208. 

Guardian on ward, 205. 

Master on servant, 205. 

Officer of the law on criminal, 206. 

To enforce a right, 206. 

In defense of person or property, 207. 
But force must be moderate and not beyond occasion, 204-207. 
Words do not constitute an assault, 212-218. 
Offer of violence unexecuted on a condition being complied with 
is nevertheless an assault, 214-216. 

ASSAULT WITH A DEADLT WEAPON. 
Defined and explained, 219. 

ASSAULT WITH INTENT TO COMMIT MUBDEB. 
Defined and explained, 217-220. 

ASSAULT WITH INTENT TO COMMIT BAPE. 
Defined and explained, 221-224. 
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ASSAULT WITH INTENT TO COMMIT RAPE — Continued. 
Intent to have connection not enough; party must be ready to 

use force on woman, 221-224. 
The North Carolina negro case, 228, 224. 

ASSIZE SERMON. 
My assize sermon to the appellate judges, 172-181. 

ATTEMPTS. 
IndlctabUlty of, 62. 

Preparation not attempt and not indictable, 63-65. 
Voluntary or involuntary abandonment of, no defense, 66. 
To commit an Impossibility Indictable, 68-70. 

BARRATRY. 
Defined and explained, 80, 81. 

BATTERY. (Bee Assault.) 

BIQAMY. 
First marriage must be legal, 124, 125. 
Second marriage need only be a form, 126, 127. 

BLASPHEMY. 
Defined and explained, 112. 

BREAKING. (See Bubolabt.) 

BRIBERY. 
Defined and explained, 107, 108. 

BURGLARY. 
Defined and explained, 283-285. 
« Breaking " a requisite, 285. 

Entering open door or window not a ** breaking," 286. 
But coming down chimney is, 287. 
" Entering '* also requisite, 288. 
Breaking and entering must be << at night," 288. 
And in a << dwelling house," 289. 
Intent must be to commit felony there, 289. 
Constructive breaking explained, 291-292. 
Drunken man cannot commit, when, 21 

BURIAL. (See Nuisance.) 

CAPACITY. (See Infants; Lunatics; Husband and Wife.) 

CHAMPERTY. 
Defined and explained, 80. 
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CHEATING. 
Not Indictable ftt oommon law, 88. 

Unless directed against the public, 88. 

COMMON SCOLDING. (See NuiSAircB.) 

COMPOUNDING OFFENSE. 
A criminal act, 82. 
Defined and explained, 82, 88. 

COMFULSION. 
Maj excuse crime, 60. 
By hnsband over wife, 60. 
By threats of injury to person, 61. 
Ftom necessity, 61. 

CONSENT. 
A defense to an assault and battery, 208-211. 
But party cannot consent to be killed or maimed, 209. 
Submission by one under fear not '* consent," 210. 
Submission by one asleep, or drunk, or lunatic, not '' consent," 

211. 
Consent obtained by unlawful condition, no justification of as- 
sault, 214-216. 
A defense to a charge of rape, 282, 288. 

CONSPIRACY. 
Husband and wife not two in the law of, 5. 
To do act not criminal, indictable, 185, 137. 
To do lawful act in unlawful way indictable, 186, 137. 

CONTAGIOUS DISEASES. (See Nuisance.) 

CONTEMPT OF COURT. 
Defined and explained, 170-172. 

CONVICT. 
Killing convict under death sentence is murder, 240. 

CORPORATIONS. 
When criminally liable, 26. 

COUNTERFEITING. 
Defined and explained, 109-110. 

CRIME. 

What is a crime, 30, 82. 

Act may be a crime in one place and not in another, 82. 
At common law act to be crime must injure the public, 88. 
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CRIME — Ck>ntiiiiied. 

A private cheating not indictable, SS, 

CBIMINAL TECHNICALITIES. 
Acaase of crime, 172. 

DELIBERATION. (See HoBacms.) 

DELIRIUM TREMENS. (See Dbunkennxss.) 

DISTURBING RELIGIOUS WORSHIP. 
What amounts to, HI. 

DRUNKENNESS. (See also Nuisance.) 

Does not excuse or palliate a crime, 15, 19. 
Unless it has produced insanity, 16, 20. 
Or the crime is divided into' degrees, 18, 20. 
Or intent or luowledge is essential, 20. 
Or drunkenness is involuntary, 21. 

DURESS. 
When a crime, 48. (See Cobifulsion.) 

DWELLING HOUSE. (See Abson.) 

EAVES DROPPING. (See Nuisancb.) 

EMBEZZLEMENT. 
Not punished at common law, 804. 
But indictable by statute, 804. 
Defined and explained, 804. 

EMBRACERY. 
Defined and explained, 108. 

ENTERING. (See Dwelling Housx.) 

ESCAPE. 
Defined and explained, 102. 
Mr. Ware's poetical report, 102-105. 
Escape, prison breach and rescue, distinguished, 105, 106. 

EXCUSABLE HOMICIDE. (See Homicide.) 

EXTORTION, 
Defined and explained, 84, 85. 

FALSE IMPRISONMENT, 
Defined and explained, 188-192. 
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FALSE PRETENSES. 
Defined and explained, 298-294. 

Not Indictable at common law, 294. 

But punishable by statute, 294. 

How distingnishcd from larceny, 294. 
Pretense mast be of existing fact, 295. 
Exaggeration of quality of goods not, 295. 
Must deceive man of ordinary prudence, 296. 

FINDER. 
Of lost property when g^uilty of larceny by keeping it, 806«^10. 

FORCIBLE ENTRY AND DETAINER. 
Defined and explained, 818. 

FORGERT. 
Defined and explained, 811. 
False making necessary, 811. 
Document may be written or printed, 811. 
Artist's signature to painting not subject of forgery, 812. 
Instrument must prejudice legal rights, 812. 
Forgery need not be of whole instrument, 818. 
Alteration must be material, 818. 

FRAUD. (See Rape.) 

GAMBLING. (See Nuisancb.) 

GUARDL^ AND WARD. 
Guardian has legal right to whip ward, 205. 

GUNPOWDER. (See Nuisance.) 

HOMICIDE. (See, also, Insaiqty; Dbunkknnbss; Nbougskcb.) 
Different kinds of homicide, 289. 
When homicide justifiable or excusable, 240. 

Where officer executes legal duty. 

Where officer or other person kills one who is resisting 
arrest, 241. 
Suicide is murder, 242. 

Distinction between murder and manslaughter, 244. 
To constitute murder killing must be unlawful, 245. 
No defense that victim was in 111 health, 246. 

Or refused medical attendance, 245. 

Or mistakes of doctors hastened Ills death, 245. 
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HOMICIDE — Continued. 
Death must happen within a year and a day, 245. 
Killing must be of person born alive, 246. 
Malice aforethought either express or implied, 246. 
No degrees of murder at common law, 247. 

Otherwise under statute 247. 
What is murder In the first degree, 247. 

And in the second degree, 247. 
Deliberation and premeditation defined, 247. 
Self-defence, when an excuse, 253. 

Against death or bodily harm from an attack, 254. 

Against death or bodily harm from a combat, 254. 
Slayer must not bring combat on, 259, 260, 261. 
Life must not be taken in defense of simple assault, 254. 

May in defense of felony, 254. 

Even if committed on other persons, 254. 
Lives of innocent persons may be taken In case of necessity, 255. 
Attacks on the habitation may be defended, 257. 
But not attacks on other property, when, 258. 

Unlawful arrests may be resisted, 2G2-264. 
Provocation reduces murder to manslaughter, 265-268. 
Voluntary and involuntary manslaughter, 266. 
Husband may kill wife if caught in act of adultery, 267. 
Privilege does not extend to other relatives, 267. 

HOUSE OF ILL FAME. (See Nuisancb.) 

HUSBAND AND WIFE. 
Married women liable for crime, 4. 

Unless committed in husband's ** presence," 4, 60. 
Exceptions, 5. 
Commands of husband do not excuse wife, 5. 
Meaning of << presence '* in the law, 5. 
< Husband and wife one as to some crimes, 5. 

But not as to others, 5. 
Wife killing husband guilty of petU treason, 77. 
Husband may, at common law, whip wife '* moderately," 204. 

IGNORANCE. 
Of law no excuse for crime, 55. 

IMPOSSIBILITY. 
Attempt to commit an, indictable, 68-70. 

21 
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INCEST. 
Definition of, 284. 

INDECENT EXPOSUBE. (See Nuisanck.) 

INFANTS. 
Under seven cannot commit crime, 2. 
Between seven and fourteen incapacity presumed, 2. 

Rule OS to rape, S. 
Instances of children capitally punished for crime, 2. 
After fourteen infant responsible like adult, 2. 
Parent has legal right to whip child, 204. 

INSANITY. 
McNaghten Case, 6. m 

Case of Commonwealth v. Rogers, 8. 
Law does not punish an insane person, 10. 
What is the legal test, 11. 

The child test, 11. 

The wild beast test, 11. 

The right and wrong test, 11. 
No test in some States, 11. 
Moral insanity in Kentucky, 11. 

The " irresistible impulse " idea denounced in other States, 12, 13, 
• 14. 
Produced by drunkenness, 20. 
Burden of proof of insanity, 249, 250. 

INTENT. 
Intoxicated person may be unable to form a criminal intent, 20. 
Is presumed from act, 47. 
Generally necessary to make a crime, 48. 
Unless act is prohibited by statute, 50, 54. 
Mistake of fact may negative, 57. 

INTOXICATION. See (Drunkenness.) 
IRRESISTIBLE IMPULSE. (See Insanity.) 

JUSTIFIABLE HOMICIDE. (See Homicide.) 

KENTUCKY. 
A good place for murderers, 11, 267. 
The << irresistible impulse " doctrine in that State, 11. 

KIDNAPPING. 
Defined and explained, 186-187. 
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LARCENY. 
Defined and explained, 298-299, 300. 
What are the subjects ot larceny, 299. 
There most be a ^< taking," 801.- 
Fraudulent Intent requisite, 802. 
Taking must be for gain — lucri causa, 802. 
Bight of finder of lost property, 806-810. 

LIBEL. 
When indictable, 164-169. 

Truth when a defense, 164-169. 
Slander not Indictable, 167. 

« LIVING IN ADULTERY." (See Adulteby.) 

LYNCH LAW. 
The cause of, 172, 181. 

MAIM. (See Mayhem.) 

MAINTENANCE. 
Defined and explained, 80. 

MALICE. (See Homicide.} 

MALICIOUS MISCHIEF. 
Defined and explained, 314. 

MANSLAUGHTER. (See Homicidb.) 

MARRIED WOMEN. (See Husband and Wife.) 

MASTER AND SERVANT. (See Agency.) 

MAYHEM. 
Defined and explained, 225-227. 

MISCONDUCT IN OFFICE. 
Defined and explained, 84. 

MISPRISION OF TREASON. 
Defined and explained, 78. 

MISTAKE. 
Of law no excuse for crime, 55, 56. 
Of fact may negative intent, 57-59. 

MORAL INSANITY. (See Insanity.) 

MORMONS. 
Liable for bigamy, 45. 
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MOTIVE. 
Innocence of motive immaterial, 45. 
Case of Mormons, 45. 
And of women attempting to vote, 46. 

MURDER. (See Homicide.) 

NECESSITY. (See Compulsion; Homicidk.) 

NEGLIGENCE. 
When punishable as a crime, 269-278. 

Death caused by negligence, 269-278. 
Contributory negligence of party killed no defense, 274-278. 

NON-FEASANCE. (See Omissions.) 

NUISANCE. 

What is a nuisance, 140. 

Indictable when it becomes public, 140. 

Carrying on offensive trades, when indictable, 139, 141. 

Obstructing highways, when indictable, 143-148. 

Storing dangerous articles, when indictable, 149-150. 

Keeping gunpowder in city, 149, 150. 
Selling unwholesome food, when indictable, 151-153. 
Contagious disease, when indictable as nuisance, 154-156. 
Acts of immorality, when a nuisance, 157. 

<< Open and notorious lewdness " indictable, 157, 160. 
Woman who is a ** common scold " indictable, 158. 
Eavesdropping indictable, 158, 159. 

It is listening, not looking, 158. 

Man may watch his wife, 159. 
Private drunkenness not indictable, 159. 
But a common drunkard is punishable as a nuisance, 159. 
Indecent exposure of person indictable, 160. 
Obscene exhibitions, books, etc., a nuisance, 161, 163. 
The legal meaning of " obscene," 162, 163. 

The " Comstock ♦' meaning, 162. 
Keeping house of ill-fame a nuisance, 162. 
Or common gaming house, 162. 

Private gambling not indictable, 162. 
Neglecting to bury a person a nuisance and punishable, 168. 

OFFICERS. (See, also, Homicidk.) 
May compel obedience by force, 206. 
Crimes by, 84, 85. 
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OBSCENE PICTURES. (See Nqisanck.) 

OBSTRUCTING ARREST. 
Defined aud explained, 99-101. 

Refusing to assist officer is, 99-101. 

OBSTRUCTING HIGHWAYS. (See Nuisanck.; 

OFFENSIVE TRADES. (See Nuisance.) 

OMISSIONS. 
Do not as a rule amonnt to crimes, 35-37. 
No dnty to save drowning man, 85-87. 
Or starving beggar, 85-37. 
Are crimes when there is a duty by law or by contract to do the 

act, 89, 40, 41. 
But duty must be personal, 41. 
Sufferer prevented from helping himself by act of prisoner, 42, 

43. 

OPPRESSION. 
Defined and explained, 84, 85. 

PAINT liJG. (See Artist.) 

PARENT AND CHILD. 
• Parent has legal right to whip child, 204. 

PERJURY. 
Definition of, 86. 
Oath essential, 87. 
Honest mistake not perjury, 89-91. 

Opinion may be perjury, 90. 

And so may, <* I think so,'* 90. 
Party must be lawfully required to tell the truth, 92. 
And in a course of justice; tribunal nrust have jurisdiction, 94. 
The matter must be material, 96-99. 

PICTURE. (See Artist.) 

PREMEDITATION. 'See Homicidk.) 

PREPARATIONS. 
For crime not indictable, 68-65. 

PRESUMPTION. 
Of intent from act, 47, 48, 49. 
That all men know the law, 56. 
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PRINCIPAL AND AGENT. (See Agency.) 

PRINCIPAL AND ACCESSORIES. (See Accks^siks.) 

PRISON BREACH. 

DistingaUhed from escape and rescue, 105, 106. 

PROFANE SWEARING. 
When Indictable, 115. 

PUBLIC HEALTH. (See Nuisance.) 

PUBLIC SAFETY. (See Nuisance.) 

PUNISHMENT. 
FaQore of, on account of technicalities, 17S-18I. 

RAPE. 

Force by man and resistance by woman essential,. 228-230. 

Rape a crime hard to disprove, 230. 

The charge generally looked at with distrust, 230. 

The utmost reluctance and the utmost resistance required of the 

female, 230. 
The "passive policy" won't do; illustration, 231, 232. 
Fear may take place of force, 230. 
If girl gives in at last, it is not rape, 232. 
She must make an Immediate complaint, 233. 
Her story must be corroborated, 233. 
Fraod does not take place of force, 235, 238. 
Cases illustrating this principle, 235, 238. 

RECEIVING STOLEN GOODS. 
Defined and explained, 313. 

RESCUE. 
Distinguished from escape and prison breach, 105, 106. 

ROBBERY. 
Defined and explained, 303. 
Force must be used, 303. 
Or fear produced, 303. 

RIOT. 
Defined and explained, 132, 133 

ROUT. 
Defined and explained, 130, 131. 
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SABBATH BREAKING. 

When indictable, 117-120. 

What is a '< work of necessity,'' 119, ISO. 

SEDITION. 
Defined and explained, 79. 

SEDUCTION. 
Defined and explained, 284. 

SELF-DEEENSE. (See HOMiomB.) 

SLANDER. 
Not an indictable offense, 165. 

SUICIDE. 
Husband killing wiie not a case of, 5. 
Is murder, 242. 

SWEARING. 
When indictable, 115. 

TECHNICALITIES. 
My assize sermon on, 172-181. 

TREASON. 
The crime of, explained, 76-79. 
High and petit treason, 77. 
Treason at common law, 77. 
And under United States constitution, 77. 

Resistance to government must be for public purpose, 77-78. 

Successful treason not punishable, 78. 

Nor when it becomes very formidable, 78. 
Misprision of treason, 78. 

UNLAWFUL ASSEMBLY. 
Defined and explained, 128. 

UNWHOLESOME FOOD. (See Nuisance.) 

WOMAN. 
Attempt to vote by, a crime, 46. 



